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I. Economic, demographic and institutional background

A worldwide consensus has emerged that social security is at a critical juncture in its
development and that an objective and broad-based discussion, involving all of the
social partners, is needed to redefine social security. The reasons are many and com-
plex but among the leading causes are the following:

Population ageing: The ageing of populations is a general phenomenon in the
most of the industrialised world. Declining birth rates and longer life expectancy are
the main factors contributing to this process. As a result, the ratio of elderly people
those of working age (often referred to as the ‘elderly dependency ratio’) is forecast
to increase substantially in the medium to long term, with a particularly steep increase
foreseen after 2020, at which point the largest cohorts of the population will start to
reach retirement age. Birth rates in industrialised economies have been declining sub-
stantially over recent decades. Current rates — an average of around 1,5 children per
woman — are too low to allow for a natural replacement of the population and a sta-
bilisation of its structure. Longevity is another important determinant of population
ageing. Largely on account of improved medical standards and health care, life
expectancy at birth of men in euro area countries has increased from around 67 years
in 1960 to 76 years in 2000. For women, the increase was from 73 to 82 years.! In
1960, the number of older people was about 22% of the number of employees. That
is, for every older person there were over 4 employees to provide support. Currently,
there are about 3 employees for each older person, and after 2010, the trend changes
sharply. By 2030, the size of the older population will grow to 50%. That is, there will
be only two employees for every older person.? So the potential fiscal and broader
economic consequences of population ageing are a serious cause for concern.

! Population ageing and fiscal policy in the euro area. European Central Bank, Monthly Bulletin, July 2002. 59.
2 Maintaining Prosperity in an Ageing Society, OECD, 1998. 122. In World Labour Report 2000.
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Dominance of market-oriented thinking: The close of the 20th century is strongly
marked by the triumph of market-oriented approaches over other socio-economic
models. The very notion that social protection can be in harmony with or even a pos-
itive factor in promoting economic growth has been called into question. The critics
of public pension provisions, in particular, have marshalled a growing number of sup-
porters, in favour of funded individual savings’ accounts by arguing that such schemes
are able to create new savings and thereby foster higher economic growth. We are
daily reminded of the fact that the debate about the future of social security is not
being framed by social policy experts and specialists, who are the most knowledge-
able about the operations and results of social security programmes, but rather by the
critics, particularly by those interested less in social protection than in fiscal policy
and diminishing the role of the state.

Globalisation of national economies: Globalisation has significant implications
for social protection. Countries with the most open economies are most exposed to
the vicissitudes of global markets, and research shows that they are the countries
which have the highest social security expenditure. Fewer and fewer countries can
stand apart from worldwide economic trends. The growing divisions of labour in the
world’s market place affects virtually every country. Industries which were former-
ly the mainstay of a national economy have within a few years been made obsolete
by economic developments on the other side of the globe. Capital moves at incred-
ible rapidity, as witnessed by the continuing economic crisis in Asia, taking advan-
tage of currency fluctuations and brighter prospects for investment returns else-
where. Even highly developed industrialized nations are unable to defend their eco-
nomic interests on their own and are obliged to seek the assistance of the interna-
tional financial institutions. It is thus hardly surprising that growing doubts are being
expressed about the capacity of governments to decide on the kind and level of
social security protection to be provided to their populations in a world where they
are less and less in control of their own economic and financial destinies. One of the
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striking realities of globalisation is that while governments are still able to tax
labour, they have a far more difficult time taxing the ebb and flow of international
investments and financial transactions.

Loss of confidence in the ability of governments to plan for the future: Perhaps the
gravest charge raised against social security at the end of this century relates to the
lack of confidence, in the ability of nations to take collective and democratic deci-
sions to ensure economic prosperity while, at the same time, maintaining a degree of
social justice — solidarity — among the members of the population. The “crisis of legit-
imacy’ of the public sector is not restricted to any particular country or region of the
world. It may be closely related to the globalisation of the flow of ideas and technol-
ogy, but private solutions are routinely advocated instead of public solutions. State
institutions are constantly accused of inefficiencies and poor service which the pri-
vate sector could supposedly overcome.?

Convergence of the social security systems in the European Union: The differ-
ences between social security systems significantly have influence on the European
integrational process. The differences between the EU-countries’ social security’s
quality can hinder the economical integration as well. Two process can be observed
within the area of the social security in the EU. On the one hand the number of com-
mon provisions of law about social security have increased. On the other hand these
common provisions of law don’t serve only exclusively the economical integration.
However it endeavour to improve stressed continuously the common civils’ social
security. Harmonisation of social security systems didn’t realise, but in spite of the
rejection, defined social purposes and politics’ coordination could be observed. The
concept of the convergence of the national social security systems has raised from the
beginning of the *90.

I1. Pension systems in Europe

Lack of the unified regulation, pension systems of the member states show a very
varied picture. In the terminology of the European Union, pillars mean something else
in comparison with the Hungarian one.

Pension schemes are traditionally classified into the following three categories,
although the variations are sufficiently large.

1. Publically managed pension schemes with defined-benefits and pay-as-you-go
finance, usually based on a payroll tax. They are mandatory for covered workers. In
most countries coverage is (near) universal. Variations involve partial advance-fund-
ing and notional individual accounts. In some countries, there are two quite different
public schemes: an anti-poverty programme (often funded out of general revenues
and not related to work experience); and an earnings-related programme designed to
prevent major drops in living standards on retirement. The anti-poverty programme
is often known as a flat-rate pension, even though it some times means-tested.

3 DALMER D. Hoskins: The redesign of social security. In ISSA. 26th. General Assembly, Marrakech,
25-31 October 1998. 1-2.
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2. Occupational pensions are privately managed and offered by employers to
employees. Within this category of funds there is a trend from defined-benefit and
partially funded schemes towards defined-contribution schemes.

3. Personal pension plans in the form of saving and annuity schemes. These
schemes are normally voluntary and based on fully funded defined-contribution
plans. Tax incentives encourage the development of these plans, although at present
their share of total income in old age is relatively small but growing.

It was recognised that there is a vary widely from country to country and cannot
be readily compared using traditional concepts such as three pension schemes. The
following approaches can help us in our orientation: management (public-private);
finances (funded-unfunded); participation (mandatory-voluntary); what is definite?
(benefit-contribution); risk (political-economical) etc.

Approach Formal Informal
Management public schemes | Occupational programmes | Private savings Familiar
Finances unfunded mixed funded private
Participation mandatory mixed mixed social sanctions
Redistribution yes yes Little part Family
What is definite? benefits mixed contributions Within family
Kind of risk political, social economical, social eii(\):cl:s’?lrr:;ﬂ, familiar

As well as table shows, the given idea-pairs actually are not dichotomies, yes or no
alternatives. These are rather extreme points of a continuous scale with many kinds
of solutions between the two limits. According to this, surely cannot be ordered to a
good and a bad subsystem.*

In almost all advanced economies, the social security pension scheme is by far the
largest provider of old-age benefits. It is usually a defined benefit scheme, providing
benefits which are related to previous earnings and/or benefits of a flat-rate amount.
In most cases the scheme is contributory, but a few countries have a universal, basic
pension scheme financed out of taxation (usually but not always) in addition to an
earnings-related scheme. All countries have some means-tested arrangements, either
as part of their general social assistance scheme or in the form of a special scheme for
pensioners, to supplement the incomes of those whose pension entitlements are insuf-
ficient to meet an officially determined minimum level.

The generosity of the social security pension schemes varies substantially from
one country to another: benefits vary as a percentage of covered earnings, and cov-
ered earnings themselves vary (as a percentage of national average earnings). These
differences are linked to the varying importance of private pension provision from
one country to another. In some countries, where private occupational pensions have
existed for a long time, the pension industry has exerted influence to limit the role of

4 AucguszTiNovics MARIA: Nyugdijrendszerek és reformok az atmeneti gazdasigokban. Kozgazdasdagi
Szemle 7/1999, 59—60.
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the social security system, which has in turn encouraged the further development of
occupational schemes. On the other hand, the existence of generous social security
pension schemes in other countries has discouraged or rendered unnecessary the creation
of private occupational schemes, except for small numbers of very highly paid staff.

Characteristics of public pension plans in some European countries

Public
expenditure on
Country Statutory retirement | Average retirement Indexation pensions in
age age scheme relation to
GDP (2000)
Men ‘Women Old age re tllj:rzl;:lyen t
Austria 65 60 64,1 57,9 Net wages 14,9
Belgium 65 63 63,7 55,6 Prices 12,0
Finland 65 65 64,5 60,4 Wages/prices 12,8
France 60 60 58,8 - Prices 13,3
Germany 65 65 62,6 - Net wages 12,0
Ireland 66 66 62,0 - Discretionary 5,4
Italy 65 60 61,4 55,6 Prices 15,0
Luxembourg 65 65 - - Wages/prices 12,6
Netherlands 65 65 65,0 60,0 Wages/prices 11,9
Portugal 65 65 65,8 - Discretionary 9,5
Spain 65 65 65,3 60,9 Prices 10,6

Source: ECB Monthly Bulletin. November 2006.

In most countries private occupational pensions play little part in providing retirement
income. They have an important role in only about a dozen high-income countries, in
particular the Netherlands, and the United Kingdom in EU — and even there private
pensions are less important than social security benefits for most retirees. Some coun-
tries, such as Switzerland, have made these schemes a mandatory supplement to the
social security scheme for all employees. In others, such as France, they are not only
mandatory but are highly coordinated, both for financial purposes and in order to
ensure continuity of coverage when workers change employer. Most private occupa-
tional pension schemes are advanced funded, but the French complementary schemes
and the German book reserve schemes are important exceptions.

The role of the State in relation to private pension schemes varies from one coun-
try to another. Governments recognize an obligation to regulate these schemes. This
may mean laying down and enforcing general principles, such as joint management
by employers’ and workers’ representatives, and leaving most of the details to be
agreed by the two parties, as in France. Or it may mean formulating and enforcing
complex and voluminous prudential regulations, as in the United Kingdom.

The State will usually wish to facilitate private provision for old age. One aspect
of this is ensuring through regulation that private pension schemes are a safe vehicle
for retirement savings. Another aspect may be to subsidize the contributions that
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workers and employers make to these schemes — a function, which is typically (but not
necessarily) undertaken through the tax system. A third aspect may be to encourage
private provision by providing pension funds with various types of insurance or guar-
antees, and with indexed bonds in which they can invest pension assets.

The State may go one step further and make it mandatory either for the enterprise
to provide an occupational scheme for its employees or for workers themselves to
contribute to an approved pension fund of their choice. Private pension is also regu-
lated and encouraged in the case of the self-employed, but for them it is not made
mandatory.’

The choice between public and private pension provision is influenced to a very
large extent by political philosophy and by the confidence which people have in the
government and in the capabilities of the public system. In recent years, governments
themselves in various countries have promoted a greater role for the private sector, by
expressing doubt about the financial sustainability of existing public systems.

II. Pension financing

Pensions constitute the largest element of social protection expenditure in most coun-

tries, usually exceeding the amount spent on health care. Nevertheless, the percent-

age of GDP devoted to pensions varies enormously between countries. The cause the
relative cost of financing pensions is tending to rise, as:

— pension systems are maturing: this means that the number of people drawing
benefits is rising and the level of their entitlements is increasing, due to their
longer periods of coverage; and

— the population is ageing, thanks to falling birth rates and, to a lesser extent, greater
life expectancy.

These are long-term trends, which have been duly recognized over the years;
inevitably, they affect the relative levels of pension system revenue and expenditure.
Labour market developments are also important for pension financing, namely: employ-
ment and unemployment trends; labour force participation rates of people of working
age; and informalization of the labour market. The importance of these non-demograph-
ic variables is vividly illustrated by comparing Italy and Sweden. Although its share of
elderly in the population is larger, Sweden has 2,5 active contributors for each pension-
er, and Italy now has only one active contributor per pensioner. In countries, which have
experienced high rates of unemployment, early retirement has been a widely used mech-
anism to remove excess labour from the labour market. Governments concerned about
the medium-term political fallout from high unemployment rates where often favourably
disposed to early retirement arrangements — particularly where they considered it as a
way to provide jobs for unemployed young people. Employers, keen to shed labour with-
out provoking industrial unrest, where generally enthusiastic, particularly when they did
not have to foot the bill themselves. And workers, especially manual workers, often
wished to retire early while still in relatively good health. Early retirement took a variety

3 Income security and social protection in a changing world. World Labour Report, Geneva, 2000. 124—126.
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of forms: more flexible provisions in the pension system (in some cases a lowering of
the standard pensionable age); less rigorous treatment of applications for disability ben-
efits; introduction of special early pension arrangements co-financed by employers and
government; and payment of extended unemployment benefit to workers over a certain
age. In recent years, governments have been much less disposed to pursue this approach,
having understood its serious long-term financial implications.

The retirement decision involves complicated calculations, assuming that the
worker is in a position to choose — which in recent years has often not been the case.
Continuing work brings earnings and possibly enhanced pension benefits; retirement
may bring current benefits and possibly reduced future benefits (if there is an actuar-
ial penalty). These calculations may be summarized in terms of their effect on net
social security wealth, defined as the expected discounted value of the stream of ben-
efits less contributions. In many cases, a person who started work at age 20 derived
no gain at all in terms of pension form continuing to work beyond age 55.

It is visible, that current public pension systems, tax systems and social pro-
grammes interact to provide a strong disincentive for workers to remain in the labour
force after a certain age. Removing these disincentives, perhaps even providing pos-
itive incentives to work longer, coupled with effective steps to enhance the employa-
bility of older workers, could make an important contribution to sustaining the growth
of living standards.”

IV. Budgetary consequences

In the pay-as-you-go financed systems, the financial situation depends on the follow-
ing four sets of variables: (1) contribution rates on wages, (2) replacement rates, i.e.
average pensions in relation to average incomes, (3) the support ratio, i.e. the number
of contributors to the pension scheme in relation to the number of recipients of pub-
lic pensions — which largely depends on effective retirement ages, labour force par-
ticipation and employment rates — and (4) budgetary transfers.

The most basic method for calculating potential future trends in pension expenditure
assumes that per capita public pension transfers will grow in line with per capita real
income and applies this assumption to demographic forecasts. The pension expenditure
in relation to GDP will increase very substantially in most euro area countries in the peri-
od from 2000 to 2030. This increase could be in the order of magnitude of 5 percentage
points of GDP or even more. Under current arrangements, the net present value of the
balance between pensions and contributions would be up to twice the level of GDP in
some countries. This compares with — and effectively adds to — outstanding general gov-
ernment gross dept levels, which, on average, are still very high within the euro area.

All in all, complex and potentially undesirable economic effects may result from
the ageing of the population, in particular against the background of comprehensive
PAYG pension systems. According to simulations of future fiscal and economic

¢ World Labour Report, ib. 126-128.
7 Maintaining Prosperity..., OECD. ib. 14.



134 ANDRAS SCHLETT

trends in a general equilibrium setting, taking into account various effects of popula-
tion ageing and the respective links between economic variables, a continuation of
current policies would result in a substantial loss of output in the EU as a whole over
the next 50 years. Population ageing would lead to a noticeable lowering of the annu-
al GDP growth rate and would be detrimental to the international competitiveness of
the EU, as well as to the living standards of its inhabitants. Such developments would
add considerably to the direct financial burdens which population ageing is already
imposing on public finances and the sustainability of fiscal policies.®
These results imply that policy adjustments are urgently needed.

V. Assessment of current pension reforms

Forthcoming population ageing problems will be unprecedented in terms of their
quantitative impact. Awareness of the fiscal and economic risks implied by these
developments has motivated debates about the structure of public transfer schemes
and has led to the gradual implementation of pension reforms in many countries.
Some states had already set their systems on a sounder financial footing in the past.’
Many countries are in the process of phasing in changes to their pension systems or
have decided on changes but have not yet started the implementation phase. Reforms
differ from one country to another but will generally result in lower pensions and
higher contribution rates. In general, two variants of pension reform have been exten-
sively discussed: (I) the adjustment of existing public pension schemes with regard to
the structure of benefits and contributions (often referred to as ‘parametric reforms’);
and (II) more fundamental changes in pension schemes towards funded systems
which base future benefits on accumulated assets (‘systemic reforms’). In practical
policy-making, combinations of the two variants have often been proposed.

V1. Parametric reforms

A relatively small increases in contribution rates or budgetary transfers to the pension
scheme were normally sufficient in the past to restore the solvency of pension
schemes in the event of increasing financial imbalances. Effective parametric pension
reforms largely concentrates on different variants of lowering benefits, normally
implemented gradually and mainly affecting future recipients. Basic options for low-
ering benefits are (1) an increase in the effective average retirement age, (2) a reduc-
tion in replacement rates and (3) a change in the indexation rules for pensions.

1. Raising pensionable age and greater flexibility

The fundamental problem posed by the so-called ageing crisis is that there will be too
many pensioners and too few workers. From a budgetary point of view, higher standard

8 ECB, Monthly Bulletin. ib. 62., 63., 66.
° ECB, Monthly Bulletin. ib. 67.
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retirement ages are beneficial because they increase the number of years during
which an average worker contributes to the pension system, while they also reduce
the number of years during which an average pensioner receives transfers. A number
of euro area countries have recently introduced or have announced a phased-in rise in
statutory retirement ages.'® It makes sense to tackle this problem by increasing the age
of retirement, but only if policies are also pursued which will provide work for the
millions currently excluded from regular employment. The need for greater flexibili-
ty in pensionable age is increasingly being recognised, especially for workers who
have completed a high number of years in insured employment. !

2. Reduction in replacement rates

Replacement rates mean the value of a pension as a proportion of a worker’s previ-
ous wage (sometime the lifetime wages, but usually for a specified period of years).
The number of years taken as an assessment period for an individual’s work history,
as well as the factor determining the accrual of pension rights in relation to annual
assessed income (‘the accrual factor’), are key elements in characterising the gen-
erosity of a PAYG pension plan. Average replacement ratios could be adjusted by
changing the accrual factors, or by extending the number of years of income taken
into account in order to calculate pension entitlements.'?

Accrual rates differ greatly between countries. In Germany and in the Nether-
lands, rights accrue steadily in line with contributions throughout working life. In
most countries, though, rights accrue at a steady rate (though vesting period differ)
only until the individual attains a maximum number of years-commonly 35-40 years-
of contributions, after which there is no further increase in eventual pension rights.
This implies that 55 year old workers who started to work at 20 will not increase the
size of their public pensions by working a further 10 years, thus increasing the incen-
tive to retire earlier (contributions normally continue to be obligatory even after addi-
tional rights disappear).!3

Such reforms would lower the generosity of public pension schemes, (which is
often argued to be excessive in a number of euro area countries), and would introduce
stronger elements of actuarial fairness, i.e. a closer proportionality between contribu-
tions paid and the accruing pension entitlements.

3. Change in indexation rules (Linking benefits more closely to contribution)

The evolution of replacement ratios would also be altered by changing the indexation
rules for pensions. When pensions are linked to prices rather than to wages, significant
budgetary savings are made. There has been a trend towards linking benefits more

10 ECB, Monthly Bulletin. ib. 68.
' World Labour Report. ib. 129.
12 ECB, Monthly Bulletin. ib. 68.
13 Maintaining Prosperity..., OECD. ib. 45-46.
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closely to contributions. A corollary of this type of measure has been a reduction in
certain forms of solidarity in favour of persons with low or zero earnings during peri-
ods of their adult life — unemployed persons, students and homemakers, for example.
Wherever it has been thought necessary to maintain such solidarity, measures have
had to be taken to make it more explicit. This has served to create greater trans-
parency but also greater inequality in old age.

A particularly close link between contributions and benefits was established by
the reforms recently adopted in Italy and Sweden. Both countries have had gener-
ous pay-as-you-go pension systems, providing earnings-related pensions and cover-
ing most of the labour force. (Sweden in addition has an universal flat-rate pension,
of which more later.) Under these two reforms the old schemes, in which benefits
were defined as a percentage of previous earnings, are to be replaced (over a tran-
sitional period) by schemes in which a defined rate of contributions is credited to
notional individual accounts. The pension will be determined by contributions
throughout working life rather than by earnings in the 15 best years as in the old
scheme. This new type of system has become known as a notional defined contri-
bution. (NDC) scheme. In the Swedish case, Parliament’s aim was to ensure that the
contribution rate would not have to be raised in future because of changes in life
expectancy at retirement.

The indexation of account balances is crucial to the adequacy of an NDC system
but it is problematic for a non-specialists to understand the full implications of the
different indexation methods which may be proposed. Almost all these methods have
the effect of transferring some of the demographic and economic risks from contrib-
utors (workers and employers) to pensioners.'*

Summing up the parametric reforms, it is visible that many of these kind of
changes being implemented to pension systems will encourage people to work longer
in life. Increased standard retirement ages, lower benefit levels, higher pension accru-
al rates at older ages due to longer required contribution periods for full pension
would all reduce the disincentives currently embedded in public pension systems.
However increases in pension contribution rates go in the opposite direction, raising
the opportunity cost of remaining in work. Also, since pension reforms have typically
not involved flanking changes in other benefit systems, important distortions remain.
All in all, reforms to pay-as-you-go systems have only modestly reduced financial
barriers to working later in life.!s

But an increased willingness on the part of older workers to work longer will have
to be matched by a sufficient number of job opportunities for the if higher unem-
ployment is to be avoided. This, in turn will require a major change in the attitudes
of firms towards hiring and retraining older workers. Since these changes will have
to be reflected in wage and labour cost structures, the co-operation of the social part-
ners could play a very useful role in this process.

14 World Labour Report. ib. 130-131.
15 Maintaining Prosperity..., OECD. ib. 54.
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A more flexible work-retirement transition is one example of ‘active ageing’ — the
capacity of people, as they grow older, to lead productive lives in the society and econ-
omy. Active ageing implies a high degree of flexibility in how individuals and fami-
lies choose to spend their time over life — in work, in learning, in leisure and in care-
giving. Public policy can foster ‘active ageing’ by removing existing constraints on
life-course flexibility. It can also provide support that widens the range of options
available to individuals via effective life-long learning or by medical interventions that
help people maintain autonomy as they grow older. Indeed, the available evidence
shows that the more active older people are, the better the quality of life they enjoy.

VII. Systemic reforms

Given the magnitude of the forthcoming population ageing problems, more substan-
tial changes in pension arrangements are needed and are currently under discussion
in many euro area countries or already have established. The debate takes place in an
environment of rapid globalisation of economies. Some correlation has been found
between the increasing share of trade in GDP in recent years and a reduction in social
security expenditure — which suggests that globalisation may be making it more dif-
ficult for countries to finance social protection. The increased mobility of capital has
certainly made it much more difficult to tax capital, so that governments are increas-
ingly resorting to taxes on labour and on consumption which may meet with greater
resistance from voters.

It has become clear that substantial further adjustments in pension systems, cou-
pled with reform in other areas of public finances, are now needed. Without such
changes, sizeable future increases in contribution rates or in government dept or sub-
stantial cuts in benefits will endanger economic efficiency and threaten intergenera-
tional equity. Postponing the necessary policy changes will ultimately lead to the need
for even more painful measures.!

Therefore there is a move towards multiple-pillar systems of providing retirement
income. None of the systemic reforms have affected existing retirees, or those close
to retirement, because imposing a burden on those who have few means to adjust
would undermine trust in the pension systems. Some of the more radical reforms will
be phased in very gradually to allow sufficient time for young working to adjust the
changes. In all reforms it is ultimately the younger generation mainly those who are
currently less than 40 years of age, who will have to carry the bulk of the pension bur-
den way or another.

There has already been a big increase in private savings, channelled through pen-
sion funds. It can take various forms, including occupational pensions organised
along sectoral or company lines and individual retirement schemes. These are now
typically advance-funded and tie pension benefits much closer to contributions than
has been the practice in public schemes.

¢ ECB. Monthly Bulletin. ib. 67.
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A growing reliance on private pension schemes also calls for an adequate regula-
tory framework, which is a precondition for maintaining the confidence of both ben-
eficiaries and the public at large. Appropriate regulations will contribute to safe-
guarding beneficiaries’ rights, which include inter alia non-discriminatory access to
pension schemes, protection of vested rights, the implementation of provisions of
transferability and the related promotion of labour mobility and the adequacy of ben-
efits. Regulations concerning investors’ protection are also critical to guard against an
abuse of the system.

A shift to more advance-funding often brings with it a shift to defined contribu-
tions and a resulting strong linkage between what an individual contributes and
receives. This is an important element in promoting greater choice in the decision to
retire. Pay-as-you-go systems can shift their benefits to a defined-contribution basis,
mimicking some of the features of advance funding. Company plans can be shifted
from defined-benefit to defined-contributions. (The problem with defined-contribu-
tion plans is that they transfer risk to individuals.)!

VIII. Pension funds
Size, financial performance and regulation of private pension funds

Pension funds are already the key players in many financial markets and they impor-
tance seems clearly set to increase. The holdings of financial assets by pension funds
have grown at a rate of 11 per cent over a decade for the OECD area as a whole the
stock raising from 28 per cent of GDP in 1987 to nearly 39 per cent of GDP on aver-
age in 1996. Although there are a great variation among individual OECD countries.
In many European countries pension fund assets amounted to less than a tenth of
GDP in 1996; they exceed 50 per cent of GDP in the United Kingdom, the
Netherlands and Switzerland.'8

The financial rates of return on pension assets have varied significantly across
countries. Over the 1967-1990 period, the average annual real total return ranged
from close to zero in Sweden to close to six per cent in the United Kingdom. In a few
countries the rates were no higher than the growth in average earnings (and in Sweden
they were significantly tower), whereas they were significantly higher than the
growth in labour income in several countries. The variability of returns across coun-
tries appears to be related to different regulatory structures and other structural fac-
tors."?

In the design of regulatory structures for pension supervision, there are a wide
variety of options. Countries have adopted different models according to the stage of
development of the private pension sector and the institutional arrangements for pen-
sion provision as well as the historical and cultural circumstances in the individual
country. In most western-European countries, pension regulation and supervision are

17 Maintaining Prosperity..., OECD. ib. p. 60—61.
18 Pragma Consulting, OECD Institutional Investors Statistical Yearbook. 1998.
19 Maintaining Prosperity..., OECD. ib. p. 65-66.
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fragmented, i.e., there is more than one agency responsible for pensions. This is a
result of the gradual development of private pensions.

The regulatory regime and the extent to which regulators have to define detailed
rules for pension funds’ operations depend on the types of pension schemes allowed
or prevalent in a particular country. If only defined-contribution (DC) schemes exist,
regulation is much easier than if only defined-benefit (DB) plans or, as in most coun-
tries, both plans must be supervised. DC plans are usually fully funded (an exception
is the notional DC plans which operate according to pay-as-you-go principles and are
currently being introduced in Sweden and Latvia and under consideration in Poland).
Therefore, issues such as determining and measuring adequate funding levels and
ownership of surpluses do not apply. Until a plan beneficiary reaches retirement, DC
pension plans basically operate like mutual funds, with the objective of managing the
investment of assets to achieve the highest return possible for a given level of risk. If
the worker purchases an annuity from an insurance company at the end of the accu-
mulation phase, the annuity contract becomes subject to insurance supervision.

In the regulation of DB plans, a much wider range of issues need to be addressed.
Since the plan sponsor, usually the employer, makes a promise to provide beneficiaries
with a certain level of benefits upon retirement, regulators have to ensure that the plan’s
funding is adequate to meet current and future benefit obligations. The most appropri-
ate method and the determination of the ‘right’ prices and interest rates to use in the val-
uation of assets and liabilities of pension plans, however, are controversial. The fund-
ing rules are very important not only to safeguard the participating workers’ pension
rights but also because they influence the investment strategies that pension funds
adopt. Regulatory difficulties also arise in trying to ensure the portability of defined-
benefit rights between different pension schemes when a worker transfers from one
company to another. With DC plans, these problems do not exist, since workers are
immediately owners of their accrued benefit rights and funds can easily be transferred
from one pension scheme to another. Insurance of benefits is another issue that applies
only to DB schemes: since DC schemes do not promise any benefits, the risk that the
plan sponsor will default on its promise does not have to be insured against; but there
are usually safeguards against fraud or mismanagement of funds in DC schemes.?

There are basically two different regulatory approaches guiding the investment
and management of pension funds: ‘asset restriction’ and ‘prudent person’ (usually
referred to as ‘prudent man’) investment rules. In the ‘asset restriction’ approach the
authorities impose quantitative restrictions on the assets which can be included in
pension funds’ portfolios: funds may be requested to hold a minimum amount of safe
assets, such as government bonds; there may be a limit on the share of foreign assets
in general or assets from certain geographical areas in particular; there may be restric-
tions to what extent investment in non-quoted companies are permitted; etc. Under
the ‘prudent person’ principle, quantitative restriction are not applied, but fund man-
agers are expected to behave as careful professionals in making investment decisions.

20 MonIkA QUEISSER: Regulation and supervision of pension funds: Principles and practises. International
Social Security Review, 2/1998. 41.
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An examination of pension funds’ asset composition in OECD countries with the
prudent-man rule versus countries with asset restrictions shows that the former invest
a higher share of their assets in equities; percentages range between 79,3 per cent in
the United Kingdom(in 1996) and 38 per cent in the Netherlands. By comparing the
aggregate returns on pension fund portfolios in countries that have less restrictive
‘prudent person’ investment rules with those of countries that have stricter quantita-
tive restrictions, the indicates shows that pension funds’ portfolio returns have been
higher in ‘prudent person rule’ countries over the period 1967-1990. The average real
returns of prudent-man countries were 3,4 per cent, as compared with 2,9 per cent in
countries which applied asset restrictions.?! However, it is important to note that these
differences in returns may be the result of factors other than differences in regulato-
ry arrangements, including macroeconomic policies, structural factors that influence
economic growth (e.g. capital market segmentation, discoveries of mineral wealth,
etc.) and various features of the institutional infrastructure.

Portfolio composition of pension funds’ assets in selected
some European countries (1997)
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Sophisticated trading arrangements and investment techniques have been developed
in response to the needs of pension funds and other institutional investors. The grow-
ing importance of institutional investors is generating also an increasing demand for
risk-transfer techniques, which enable the investor to choose the desired combina-
tions of return and risk. Such techniques include both securitisation, which enables
the investor to transfer the credit risk as well as the market risk, and derivates, whereby
market or price risk is reallocated among participants. The demand for risk-transfer

2l Maintaining Prosperity..., OECD. ib. 67-68.
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techniques has been strongly driven by the nature of the liabilities of the different
types of pension schemes and regulatory requirements. For example, defined-benefit
schemes and strict minimum-funding requirements have stimulated demand for hedg-
ing by pension funds. In order to minimise the costs of hedging, pension funds and
life-insurance companies have an incentive to immunise their defined-benefit liabili-
ties via an investment strategy of duration matching.

Commission Communication Towards a Single Market For Supplementary Pensions
was issued in the 11" of May in 1999 in the European Union. (Based on Green Paper
on Supplementary Pensions in the Single Market) It includes the following offers for
the euro area countries:

Application of ‘prudent man’ principle instead of quantitative asset restriction in
the investment rules; The necessity of portfolio diversification against the investment
risks; Shares of one company must be maximalised within a portfolio; Introduction
of a rigorous controlling systems and applications.??

Pension funds have the trading technology and financial muscle to move markets
rapidly, thereby inducing a possible increase in short-term volatility. Increased finan-
cial instability would be welfare-decreasing when institutional investors engage in
‘noise’ trading or herding behaviour, leading to under- or overshooting of equilibri-
um prices. Moreover, recent periods with market turbulence seem to suggest that even
very large financial institutions are not always willing or able to act as market mak-
ers in situations of massive imbalances between supply and demand in some markets.
In these situations markets may become less liquid and more volatile, in particular the
smaller ones.

IX. Concluding Comments

The picture drawn up is of a future retirement-income system that can consist of a
flexible mixture of elements: pay-as-you-go and advance funded, defined-benefit and
defined- contribution, public and private, mandatory and voluntary, saving and earn-
ings. The particular combinations will reflect country circumstances. However, on
balance, the demographic and fiscal pressures mean a larger role in coming years for
the second element in of each of these pairs.?

A system of retirement provision that is based on many elements has the potential
to reduce risk by diversifying across producers. A public pay-as-you-go system suf-
fers from the risk by diversifying across producers. A public pay-as-you-go system
suffers from the risks associated with uncertain demographic trends, and from the
non-contractual nature of implicit pension promises. These risks are mostly absent in
advance-funded private systems, but such arrangements are inevitably subject to risks
associated with financial market developments and the risk of default of private
funds. Indeed, each of the elements of the system has its own strengthens and weak-
nesses and a flexible balance among them not only diversifies risk but also offers a

2 Pénztarhirek, 5/1999. 27-28.
2 Maintaining Prosperity..., OECD. ib. 62.
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better balance of burden-sharing between generations and gives individuals more
flexibility over their retirement decision.

Nowadays there’s a revaluation in connection with the priorities’ appropriation of
public incomes. In the last 70 years there was a centralization of significant incomes
in the developed countries in the interest of the affirmation of social cohesion. Now
it is changing influenced by market-oriented thinking approaches. The international
agreements for the trade liberalization are decreased of regulation involves the
extending investment-possibilities. On the other hand the range of economical
effects, and the interventional possibilities of the state instruments have been
decreased significantly. Some correlation has been found between the increasing
share of trade in GDP in recent years and a reduction in social security expenditure —
which suggest that globalisation may be making it more difficult for countries to
finance social protection. The increased mobility of capital has certainly made it
much more difficult to tax capital, so that governments are increasingly resorting to
taxes on labour and on consumption which may meet with greater resistance from
voters.?*

The maturing of these systems and demographic and economic developments
have major implications for pension financing. Governments need to seek solutions,
not only through pension reforms, but also through appropriate economic and employ-
ment policies. Radical reforms which replace social insurance by privately managed
mandatory retirement savings systems may solve the financing problem, but only in
the long term and the cost of creating other problems.

In the discussion of the global pension reform the most significant opponent of the
World Bank is the International Labour Office and the International Social Security
Association. In the conceptions of the ILO and the World Bank the approaches
according to the first and the third pillars are very similar. The basic contrast in con-
nection in connection with the EU-countries is around the most significant second pil-
lar.? As we’ve already seen (Selected recent reforms in EU), the EU-countries only
in a small part submit to the offerings the World Bank (in contradistinction with the
countries of Visegrad).

There is a growing recognition that privatisation is not the ‘magic bullet’ and that
a mix of financing approaches is a prudent way of guarding against the unpredictable
performance of the market and other factors which impact on the level of economic
output. The role of the state in ensuring adequate retirement income is no longer con-
tested, since even the proponents of private and funded approaches concede that the
state must provide a ‘decent’ safety net to these who are not able to save for their old
age and that the state must serve as the regulator (and some would even argue as guar-
antor) of privately managed pension arrangements.

The experience of the past decade demonstrates what confusion can be created
and misinformation disseminated when the debate about the future of social security

24 Botos KATALIN: Gondolatok a pénziigypolitika komplexitasarol. Pénziigyi Szemle, 3/2001. 246-249.
25 KATHARINA MULLER: Az ,,0j nyugdij-ortodoxia” és ami mdgdtte van — a nyugdijrendszer dtalakitasa
Ko6zép- és Kelet-Eurdpaban. Kiilgazdasag, 7-8./1999. 102.
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is left to those who have other interests than preserving adequate social security pro-
tection. The lesson is thus that economic growth and increasing globalization does not
necessarily reduce poverty or increase the social security protection of citizens. It
should be noted with a certain sense of irony that at the same time as the welfare state
has been called into question, the number of those living in poverty has increased in
many countries around the world.

Up to this point, the debate about social security reform has focussed almost
exclusively on financial questions. Solvency has been the objective which nearly
obliterated discussion of any other criteria. One of the major challenges facing the
social security community is to bring back to the bargaining table other criteria which
are needed to ensure social justice in a changing society. Among the criteria which
must be taken into consideration are:

— Intergenerational equity;

— Poverty alleviation;

— Flexibility to opt for education, employment, family care responsibilities, phased
or partial retirement, lifelong learning, etc.;

— Individualization of social security rights;

— Coherence, transparency and understandability of social security policies and pro-
gramme provisions;

— Consistency of social security provisions with job creation and labour mobility
objectives;

— Consistency of social security with regard to work incentives and the fullest use of
human resources.?

26 HoskINs ib. 4-5., 8.
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AKTUALIS JOGERTELMEZESI PROBLEMAK ES MEGOLDASAIK
A BUNTETES-VEGREHAJTASI BIROI ELJARASBAN

SzUCcs ANDRAS
iigyész, egyetemi oktatd

A tagabb értelemben vett biintetSeljaras hatalya alatt allo terhelt életében a biintetés
végrehajtasanak megkezdése dont6 valtozast jelent. Az alapveté emberi jogokba va-
16 beavatkozas jogalapjat a biintetéeljarasban meghozott jogerds itélet teremti meg, a
tényleges korlatozas azonban a végrehajtas soran torténik. Az egyének helyzetében
jogilag ugyan az elitélés, ténylegesen azonban a végrehajtas ténye valtja ki az érzé-
kelhet§ valtozast.!

A végrehajtas kozvetlen hatasara figyelemmel a jogi helyzetben bekovetkezd bar-
milyen valtozas direkt modon érvényesiil az elitélt életében. Leginkabb ezzel indo-
kolhato az elitéltek jogait és kotelezettségeit érintd, végrehajtas alatt meghozhato leg-
fontosabb dontéseknek a végrehajtd hatalomtol fliggetlen, az igazsagszolgaltatas
szférajaba tartoz6 személyhez, jelesiil egy specialis feladatokat ellatod biréhoz telepi-
tése. A biintetés-végrehajtasi bird mindenkire kotelezd, valodi birdi dontést hoz a 1é-
nyeges jogkorlatozasok mértékérdl, id6tartamardl, valtoztat az itél6 birdsag hataroza-
tan enyhitéssel vagy szigoritassal, s van olyan biintetés-végrehajtasi intézkedés, amely-
ben jogorvoslati forum (magéanelzaras fegyelmi fenyités).>

A biintetés-végrehajtasi biré dontései az elitélt életére 1ényeges kihatassal birnak,
akarcsak az itél6 birosag dontései, ezért éppolyan megalapozott elvarasként jelentke-
zik a bilintetés-végrehajtasi biréi miikddéssel szemben az egységes gyakorlat igénye,
mint a biintetébirésagok eljarasaval kapcsolatban.

Jelen tanulmany célja a biintetés-végrehajtasi biroi eljarassal osszefliggé néhany
jogértelmezési probléma és azok megoldasi lehetdségeinek bemutatdsa mellett ezen
igény létjogosultsaganak alatimasztasa.

Az els6ként megvizsgalandd jogértelmezési kérdés a szabadsagvesztés fokozatanak
megvaltoztatasaval kapcsolatos eljaras® vonatkozasaban mertilt fel. Az elvi jelent6ségii

' '5/1992. (I. 30.) AB hatarozat
2 VOKO GYORGY: 4 magyar biintetés-végrehajtdsi jog. Dialog Campus Kiadd 2004. 424.
31979. évi 11. tvr. (a tovabbiakban : Bv. tvr.) 7. §.
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probléma tobb azonos targyu biintetés-végrehajtasi biroi eljarasban is felbukkant, is-
mertetésére mégis a kdvetkezd eset latszik a legalkalmasabbnak.

Az ligyben a fogva tart6 biintetés-végrehajtasi intézet a korabban tobb fenyitéssel
sujtott elitélt er6sen kifogasolhatd magatartasa miatt elSterjesztést tett a biintetés-vég-
rehajtasi bironal a szabadsagvesztés eggyel szigorubb fokozatban torténd végrehajta-
sa irant. Az eljar6 biintetés-végrehajtasi bird igazsagiigyi elmeorvos-szakért6i véle-
ményt szerzett be, amely megallapitotta, hogy az elitélt disszocialis személyiségza-
varban szenved, amely azonban a beszamitasi képességét nem befolyasolja. A beszer-
zett szakért6i véleményre is figyelemmel a biintetés-végrehajtasi bird az intézet el-
terjesztését azzal az indokolassal utasitotta el, hogy az elitélt kifogdsolhatd intézeti
magatartasa nem tudatos, az 6sszefiiggésbe hozhatd személyiségzavaraval, valamint,
hogy az elitélt magatartasaban gyogykezelésének is tulajdonithatd pozitiv valtozas
kovetkezett be.

A masodfoku birdsag a biintetés-végrehajtasi bird hatarozatat helyben hagyo vég-
zésének indokolasaban ramutatott, hogy a biintetés-végrehajtasi intézetekben fog-
vatartottak fegyelmi felel6sségérol szo16 11/1996. (X. 15.) IM rendelet 4. § (1) bekez-
désének a) pontja értelmében a fegyelmi felelsség megallapitasat kizarja a koros el-
meallapot, s mivel a Btk. 24. § (1) bekezdése a koros elmeallapot egyik fajtajaként a
személyiségzavart jeloli meg, sem az elitélt fegyelmi felelGsségre vonasanak, sem
szigorubb végrehajtasi fokozatba helyezésének nincs helye. Végzésében a masodfo-
kua birdsag arra is ramutatott, hogy a koéros elmeallapot fennallasa 6nmagaban is ki-
zarja az elitélt fegyelmi felelGsségre vonasat, nem sziikséges, hogy az a beszamitasi
képességet, akar enyhe fokban is, korlatozza.

El kell ismerni, hogy a vonatkozo jogi szabalyozas nem teljesen egyértelmii,
az eljaré masodfoku birdsag allaspontjat azonban hatarozottan aggalyosnak tartom.
A Btk. 22. § b) pontja a kéros elmeéllapotot a biintethetGséget kizaré okok kozott so-
rolja fel. A Btk. 24. § alapjan azonban a biintetjogi felelGsséget csupan abban az
esetben zarja ki a koéros elmedllapot, ha az elkdvetd beszamitasi képességét is kizar-
ja, vagyis az elkovetdt képtelenné teszi cselekményei kdvetkezményeinek felismeré-
sére, vagy arra, hogy e felismerésnek megfelelden cselekedjék. (Figyelmet érdemel,
hogy a szabalysértésekr6l szold 1999. évi LXIX. torvény 8. § (1) bekezdése csak a
beszamitasi képességet kizaro koros elmeallapot esetében zarja ki a szabalysértési fe-
lelGsséget, a beszamitasi képességet korlatozo koros elmeéllapot esetében pedig az
elkovetd csak akkor nem vonhatd feleldsségre, ha nyilvanvald, hogy ez a koriilmény
a cselekmény elkovetését befolyasolta.)

A biintetés-végrehajtasi intézetekben fogvatartottak fegyelmi feleldsségérdl szolo
11/1996. (X. 15.) IM rendelet ezzel szemben valdban csak arrdl szol, hogy a fegyel-
mi felel6sséget a koros elmedllapot kizarja, a beszamitasi képesség kizartsdganak
vagy korlatozottsaganak problematikajarol a jelzett jogszabaly nem tesz emlitést.
sem szabad figyelmen kiviil hagyni, hogy akinek beszamitasi képességét koros elme-
allapota nem érinti, képes cselekményei tarsadalomra veszélyességének felismerésé-
re, és arra is, hogy e felismerésnek megfeleléen cselekedjék.

Ha elfogadnank a masodfoku birdsag allaspontjat, akkor a biintetés-végrehajtasi
intézetet megfosztanank a cselekedetei stilyaval és lehetséges kovetkezményeivel teljes
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mértékben tisztaban 1év6, €s az intézet rendjét tudatosan megsértd fogvatartott fe-
gyelmezésének eszkozeitdl.

Milyen eszk6zok allnak rendelkezésiinkre a probléma megolddsara? Folyamodha-
tunk egyrészt jogalkalmazoi megoldasokhoz (rendszertani jogértelmezés), a jogi
helyzet egyértelm tisztazasat azonban allaspontom szerint csak a jogalkototol var-
hatjuk.

Egy ehhez hasonl6 ligyben a Be. 431. §-ban szabalyozott torvényesség érdekében
bejelentett jogorvoslat kinalja a probléma legegyszertibb és leggyorsabb jogalkalma-
z6i megoldasat, ennek ,,sikere” azonban a nem egyértelm(i jogszabalyi hattér miatt
némileg kétséges. Tobb eltérd tartalmu eseti birdi dontés meghozatala esetén a jog-
egységi eljaras meginditasa is indokolt lehet.

A jogszabaly-mddositas ellen szdl a jogalkotasi mechanizmus viszonylagos lassu-
sdga, kezdeményezésének indokoltsdga mellett hozhaté fel azonban az a koriilmény,
hogy csak igy érhetd el a probléma végleges, altalanos érvényt, és egyuttal ,.teljesen
tiszta” megoldasa. Ebben a konkrét kérdésben a jogalkotdi beavatkozas mellett sz016
érvként emlithetd az egyszerli jogtechnikai kivitelezhet6ség is. A megnyugtatd meg-
oldashoz elegendd lenne példaul a 11/1996 (X. 15.) IM rendelet 4. § (1) bekezdés a)
pontjanak olyan modositasa, melynek kovetkeztében a fegyelmi felelsséget csak a
,.beszamitasi képességet kizard vagy sulyos fokban korlatozo koros elmeéllapot” zar-
na ki.

Ebben ¢és az ehhez hasonl6 esetekben a konkrét egyedi ligyre vonatkoz6 jogalkal-
mazdi megoldasok €s az altalanos érvényt jogalkotdi korrekcié egymas mellett par-
huzamosan is alkalmazhatok, tekintettel arra, hogy azok hatasa és id6beli megvalo-
sithatosdga egymastol eltér.

A kozelmult biintetés-végrehajtasi birdi gyakorlataban a szabadsagvesztés fokozata-
nak megvaltoztatasaval Osszefliggésben egy masik fontos, nevezetesen az eljaras-
kezdeményezési kompetenciaval kapcsolatos jogértelmezési kérdés is felvetdott.

A Bv. tvr. 7. § (1) bekezdése a biintetés-végrehajtasi bird e targyban folytatott eljara-
sardl a kovetkezképpen rendelkezik: ,,A szabadsagvesztés végrehajtasi fokozatanak
megvaltoztatasa irant (Btk. 46. §) a biintetés-végrehajtasi intézet tesz eldterjesztést a
biintetés-végrehajtasi birohoz”. A Bv. tvr.-nek ez a rendelkezése hatdlyba 1épése Ota
valtozatlan, a jogszabalyhely kiilonb6z6 értelmezései az utobbi idében mégis eltérd
allaspontok kialakuldsadhoz vezettek.

A tanulmany megirasanak idépontjaban hatalyos szabalyozas eredeti értelmezése
szerint az emlitett biintetés-végrehajtasi biroi eljaras kezdeményezésére kizardlag a
biintetés-végrehajtasi intézet jogosult, az elitélt vagy véddje altal elbterjesztett kére-
lem targyaban a biintetés-végrehajtasi bird korabban — biintetés-végrehajtasi intézeti
el6terjesztés hidnyaban — érdemben nem hatarozott.

A kérdés egyértelmli megitélésében valtozast a 248/B/1998. AB hatarozat meg-
sziiletése hozott. Az Alkotmanybir6sag ezen hatarozatanak indokoldsédban az addigi
birdi gyakorlattal gyokeresen ellentétben 4ll6 jogi allaspontra helyezkedett. A talaros
testiilet ramutatott, hogy az elitélt altal személyesen és kiilon engedély nélkiil, illetd-
leg a véddje utjan parhuzamosan is gyakorolhat6 jogok koziil a Bv. tvr. 36. § (1) be-
kezdés g) pontjaban megjelend ,,altalanos kori kérelmezési és panaszjog, valamint az
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e szakaszban is érvényesiilé jogorvoslati jog egyiittesen hivatottak biztositani, hogy
az elitélt a biintetés-végrehajtas folyamataban ne valjék kiszolgaltatotta és a legszéle-
sebb korben érvényesiiljon a végrehajtas egésze feletti birdsagi, illetve ligyészségi
kontroll.”

Az Alkotmanybirdsag idézett hatarozataban kifejtette, hogy a jogszabalyban biz-
tositott széleskort kérelmezési jog biztositja az elitélt és a védd szamara azt is, hogy
eljarast kezdeményezzenek mindazokban az esetekben, amikor akar az iigyészség-
nek, akar a birdsagnak, akar a biintetés-végrehajtasi intézetnek kotelessége valamely
az elitélt érdekkdrébe tartozo intézkedést hivatalbol megtenni. A hivatalbol torténd el-
jaras jogszabalyi rogzitése — az okfejtés szerint — Snmagéaban nem zarja ki, hogy az
érintettek kérelmezzéEk, inditvanyozzak ennek az eljarasnak a lefolytatasat, kifejezett
kizaro6 rendelkezés hianyaban pedig a Bv. tvr. 36. § (1) bekezdés g) pontjaban szaba-
lyozott, a szabadsagvesztés végrehajtasa alatt biztositott altalanos kérelmezési jog
alapjan az elitélt és véddje kezdeményezheti a szabadsagvesztés fokozatanak megval-
toztatasat (értelemszertien az enyhébb fokozatba helyezést). A hatarozat végiil arra is
ramutat, hogy a biintetés-végrehajtasi birot semmilyen rendelkezés nem mentesiti az
alol, hogy az altalanos kérelmezési jog alapjan benyujtott kezdeményezésekkel ér-
demben foglalkozzék.

Az alkotmanyossag legfébb 6rei tehat a korabbi birdi gyakorlattol eltérd jogértel-
mezés mellett tortek landzsat, mindez azonban nem vezetett automatikusan a kiala-
kult joggyakorlat megvaltoztatdsdhoz. Az Alkotmanybirésag hatarozatainak indoko-
lasa altalaban hatassal van ugyan a jogi kézgondolkodasra, a hatarozatok kotelezd
ereje azonban csupan azok rendelkez6 részében manifesztalodik.

Az orszagos biintetés-végrehajtasi birdi gyakorlat az ismertetett 0j allaspont hata-
sara megosztotta valt. Talalkozhattunk olyan esettel, amelyben a biintetés-végrehajta-
si bird a nemleges intézeti javaslattal tovabbitott elitélti kérelmet érdemben elbiralta,
de olyan eset is el6fordult, amelyben az eljaras megsziintetése mellett az elitélt és vé-
déje kérelmét a birdsag — tényleges intézeti elSterjesztés hidnyara hivatkozva — eluta-
sitotta (ez volt a leggyakoribb). Emellett emlitést érdemelnek még azok az iigyek,
amelyekben a biintetés-végrehajtasi bird a nemleges intézeti javaslattal megkiildott
elitélti kérelemre alakszer(i hatarozat hozatala nélkiil arrol tajékoztatta a kérelmezét,
hogy a kérelem vonatkozasdban csak pozitiv biintetés-végrehajtasi intézeti elSterjesz-
tés esetén van hataskore eljarni. A jogbiztonsag alkotmanyos alapelvének érvényesii-
1ése, és ezzel egyiitt a jogalkalmazasi gyakorlat egységesitése iranti igény rovidesen
jogegységi hatarozat meghozatalat tette volna indokoltta, ha a jogalkotd nem tett vol-
na hatarozott 1épéseket a vilagos jogi szabalyozas kialakitasa érdekében.

A modositott normaszdéveg szerint 2006. aprilis 1-jét6l a szabadsagvesztés foko-
zatanak megvaltoztatasat az elitélt vagy véddje is kezdeményezheti. A kérelmet a
biintetés-végrehajtasi intézet — értékeld véleményével és javaslataval egyiitt — tizenot
napon beliil koteles a biintetés-végrehajtasi birohoz tovabbitani. A térvény miniszte-
ri indokolasa a valtoztatas indokaiként a joggyakorlat egységesitésének sziikségessé-
gét, valamint az elitéltek érintett joganak legteljesebb jogszabalyi biztositasat jeldli
meg. A jogalkotdt azonban egyéb praktikus megfontolas is vezette, hiszen az elitélti
jogérvényesités maradéktalan biztositasa mellett a visszaélésszerl joggyakorlas lehe-
téségének kizarasat is célul tlizte ki. A Bv. tvr. hatalyos szabalyozasa szerint ugyanis:
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,,Ha az egy éven belill ismételten elSterjesztett kérelem 11j koriilményre nem hivatko-
zik, az értékeld vélemény és a javaslat elkészitését a biintetés-végrehajtasi intézet
mell6zheti”. Azon természetesen lehet vitatkozni, hogy ezzel a rendelkezéssel min-
den esetben megelézhet6-e az esetleges joggal valo visszaélés, de az megkérddjelez-
hetetlen, hogy egy ésszerli kompromisszum eredményeként a bizonytalankodé jog-
gyakorlat szdmara egyértelmi helyzetet teremtd szabalyozas sziiletett.

Utolso témaként egy olyan jogértelmezési probléma keriil targyalasra, amely nem
kozvetleniil a biintetés-végrehajtasi birdi eljarasban mertilt fel, hanem a biintetés-vég-
rehajtasi bird egyik dontése nyoman kialakuld sajatos jogi helyzetben allitotta nehéz
helyzet elé a jogalkalmazot.

A kozérdekli munka biintetés-végrehajtasi biro altali félbeszakitasaval kapcsolat-
ban a biintetések végrehajtasaban kdzremiikodd tobb hatosag részérdl is felmertilt az
a kérdés, hogy abban az esetben, ha az elitéltet mas ligyben végrehajtand6 szabadsag-
vesztésre itélik, a biintetés-végrehajtasi bird ezen intézkedése* félbeszakitja-e a koz-
érdekii munka végrehajthatésaganak eléviilését vagy sem.

Nyilvanvald, hogy a probléma ,,husba vagoan” akkor jelentkezik, ha a kozérdek
munkdra itéltet olyan tartamtl szabadsagvesztésre itélik, amelynek folytan a félbesza-
kitas ideje eléri vagy meghaladja a harom évet. Ilyen esetben ugyanis, ha azt az allas-
pontot fogadjuk el, hogy a félbeszakitasnak az eléviilésre nincsen hatasa, a kdzérde-
ki munkat a szabadsagvesztés letoltése utdn nem lehet végrehajtani. Tulajdonitsunk
tehat egy ,,merész jogalkalmazoi huszarvagassal” a biintetés-végrehajtasi biro aktusa-
nak eléviilést megszakitd hatast? A probléma ezzel ugyan jelen esetben megoldodna,
elkdvetnénk azonban egy igen komoly hibat. A gordiuszi csom6 ilyen forman torté-
nd atvagasa ugyanis markansan szemben allna a kialakult biintet6birdsagi gyakorlat-
tal, s ezaltal a jogbiztonsag ellen hatna.

A Btk. 68. § (4) bekezdése szerint: ,,Az eléviilést félbeszakitja az elitélt ellen a
biintetés végrehajtasa végett tett intézkedés. A félbeszakitas napjaval az eléviilés ha-
tarideje ismét elkezdddik.” A toretlen és egységes birdi gyakorlat szerint az eléviilést
csak azok az érdemi intézkedések szakitjak félbe, amelyeket az eljar6 hatdsag a biin-
tetés végrehajtasa érdekében tesz.’

A biintetés félbeszakitisa ezzel szemben nem tekinthet6 a biintetés végrehajtasa
érdekében tett intézkedésnek, hiszen az éppen megszakitja a végrehajtast. Ez a hely-
zet akkor is, ha arra egy masik biintetés megkezdésének lehet6vé tétele miatt van
sziikség. A kifejtettek alapjan tehat leszogezhetd, hogy a biintetés-végrehajtasi bird
kozérdekii munkat félbeszakitod intézkedése a biintetés végrehajthatosaganak eléviilé-
sét nem szakitja félbe. (A kozérdekli munka esetében a végrehajthatosag eléviilését
megszakitd intézkedésnek lehet tekinteni pl. az ismeretlen helyen tartézkodo elitélt
ellen kiadott elfogatoparancsot vagy a munkahely kijel6lését, mert ezek az aktusok
,elébbre viszik™ a biintetés végrehajtasanak folyamatat.)

4.9/2002. (IV. 9.) IM rendelet 67. §.
> BH 2000. 188.
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Megitélésem szerint a jogalkalmazasi anomalia megoldasa jelen esetben is a jog-
alkotd kozremiikodését igényli. A megoldashoz persze tobb uton is eljuthatunk, igy
példaul megfontolandd lehet a kozérdekli munka ezen okbol torténd félbeszakitasa
esetére az eléviilés félbeszakadasanak expressis verbis jogszabalyi deklardlasa, vagy
ilyen esetekben a kozérdekli munka eléviilési idejének meghatarozott idétartammal
valé meghosszabbitasa.

Zaré6 gondolatként csupan annyit jegyeznék meg: valamennyi jogértelmezési problé-
ma megnyugtaté megoldasa — nemcsak a biintetés-végrehajtasi bir6i eljarasban, ha-
nem a tételes jog barmely teriiletén — kizardlag a praktikus szempontokra és a dog-
matikai tisztasadgra egyarant hangsulyt fektetd, jol felkésziilt jogalkalmazok és kodi-
fikatorok konstruktiv egyiittmiikddésének gyiimdlcseként valésulhat meg. A helyes
aranyok megtaldlasa bizony nem konny(i feladat, de bizzunk benne, hogy a kitarto,
szorgos munka, a kdlcsonds tapasztalatok meghozzak majd a kivant eredményt.
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