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Andras Zs. Varga: Beyond the Rule of Law
1. Why is it useful to look behind the principle ofthe rule of law?

The second decade of the®2Tentury started with a series of enthusiastic &véom the
point of view of a public law researcher in Hungdne to the will of the Parliament elected
in 2010 to construct a new Constitutibn.

The former constitutional order of Hungary was leksaed after the negotiations of
the National Roundtable in 1989 (the three ‘siddshe ‘round’ table had been composed by
the leading communist Hungarian Socialist Partyairkers — HSPW —, the group of the so
called opposition movements and the third groughgther social associations). The target
of the negotiations was to draft the inevitablealetexts (adopted later by the National
Assembly of the People’s Republic of Hungary conggloshostly and overruled by HSWP)
necessary to the free elections. Although in thet fphase of negotiations the ‘opposition’
objected to formulate a new constitution (since riegotiations had no political legitimacy,
the leading HSWP was considered to be non-legigm#te outcome of the negotiations was
practically a new text which formally was adoptedAect XXXI of 1989 on Maodification of
the Constitution. Hence the official title of thetitution just modified remained Act XX of
1949, the basic act of the transition and of the mepublic was formally an old and
illegitimate statuté. This characteristic nature of the old Constitutivas well-known: its
Preamble had limited its effect for an indefinitat Imot infinite time, until the adoption of a
new Constitution. Beyond any doubt, the old Counsth of Hungary was anmnterim
Constitution.

The new constitution called Basic Law of Hungaryswaady-made for Easter of
2011. Formal validity of the statute couldn't beesfipned hence it was adopted by the
Hungarian Parliament as the constituent power ofcountry (within the context of both the
former and the new constitution), the procedural-faaking rules of the old constitution
were respected meticulously, the text was signethbySpeaker of the Parliament and the
President of the Republic of Hungary, and it wablighed in the Official Gazette of
Hungary. However, the ink of the President wasméddon the Basic Law when a long debate
started against this new constitution. The oppmsiparties were and still are not pleased with
its text although with the exception of some regakes and of its so called ‘ethos’, while
different international bodies as the Europeani&adnt or the Venice Commission and a
number of non-Hungarian academics formulated cedbjections regarding the connection
of the new text to the Historical Constitution dfet former Hungarian Kingdom, the
regulation of the rights of human foetus, the rulegarding marriage and family, the new
organisation and administration of the judiciany. et

This paper is cannot serve as an apology for tineBesic Law, it tries only to trace
some theoretical features of the public law thigkiof present time which may help in

" Professor, Chair of Administrative Law.

! The paper was presented at the conference orgamjsthe research groupegulae lurisandlus naturaleof
the Faculty of Law and Political Sciences of therRany Péter Catholic University in collaboratiorthvhe
research grou@sservatorio sul buon goverrfdorino, Cuneo), with the financial contributiohthe European
Union (project TAMOP-4.2.1.B-11/2/KMR-2011-0002)hd conference was dedicated to the idea of good
government, good governance and good state (,Jodayzas, j6 kormanyzat, j6 allam”, Budapest, Hupgar
19th of December, 2012).

2 See ADRAS JAKAB: ‘The republic of Hungary. Commentary’ inURIGER WOLFRUM, RAINER GROTE,
GISBERT H. FLANZ (eds):Constitutions of the Countries of the Worklelease 2008-2 (New York: Oxford
University Press, 2008) 8-9, for approach of Las86lyom see RENA GRUDZINSKA-GROSS (ed.):
Constitualism in East Central Europeratislava, Czecho-Slovak Committee of the EuampeCultural
Foundation, 1994. 51



understanding the critical approaches. As we see ook around, there is a growing interest
within the European academic society in the fufreonstitutions. One of the last events
regarding this topic was th& G Hart Legal Workshop 201@ddressed to theory and practice
of the comparative aspects on constitutions whia¢dyoerfectly the excited status of th@
years old interirh Constitution and the challenged new Basic Law ohéhry® A British
survey of the uncertain situation around the nafiaonstitutions of Europe was given by
Professors Nicholas Bamforth and Peter Leyland2003. Another new volume confirming
the growing interest and the change of approachasrecent comparative study based on a
set of essays edited by Professors Dawn OliverGartb Fusard.All of these studies try to
look behind the traditional concept of the prineipif the rule of law and to discover its new
dimensions.

2. The rule of law as a set of principles governinGovernments

The rule of law is usually understood as a setrofciples founding a hierarchical order of
legal regulations with the Constitution on its tgoohibition of retrospective effect of legal
acts, guaranties of fundamental rights and freedolegal regulation of state powers
activities, judicial control of administrative actpresumption of innocence of citizens,
democratic legitimacy of government, separationbanches of state, equality of people
which are essential for a state and its legal oifdénwants to be accepted as non-arbitrary,
non-dictatorial. Components of this set of prinegphre rooted within the heritage of the main
legal families what can be illustrated by some exas as the French principle of
constitualismthe Englistrule of lawand the GermaRechtsstaatsprinzip

The French principle otonstitualismhas in its focus a system of administration
separated from any other institution of state arwinfthe ordinary courts within them.
Administration as activity of the executive doeg remain without judicial-type of control,
the special form of administrative courts with thenseil d’Etat on their top are established to
limit and guarantee the proper and legal activitgdministrative bodieThe English idea of
the rule of law became one of the most importamicept of the common European values.
Following Albert Venn Dicey, the rule of law is tissd if the powers of the Executive are
not arbitrary, due to legal regulations binding ghethority of the Cabinet of Ministers and of
other administrative bodies, if the ordinary cowtsaw have jurisdiction over all individuals
and all state bodies (what means practically |sppasate administrative law courts) and if
general principles of constitutional law dependtio@ constitutional conventiorisErom the
extremely diverse legal literature of tRechtsstaatsprinzive chose the approach of Robert
von Mohl who thought that a state built on laRe€htsstaatis governed by reasonableness; it

® London, Institute of Advanced Legal Studies, semgé downloaded on December 23, 2012)

ials.sas.ac.uk/research/hart/wgh_legal workshop).2&h
* “In order to serve peaceful transition to a stateler rule of law realizing political pluralism, fiamentary
democracy and social free-market economy, untilith@ption of the new constitution the National Asbéy
recognises the text of Constitution of Hungary @fWws” — states the Preamble (amended by Act XXXI
1989 on Modification of the Constitution) to Act X0 1949 on the Constitution of the Republic of igary
® See the short but comprehensive studyAxag (2008) 1-48
®  NicHOLAS BAMFORTH andPETER LEYLAND (eds.):Public Law in a Multi-Layerd ConstitutiorOxford and
Portland, Oregon, Hart Publishing, 2003
DAWN OLIVER and CARLO FUSARO (eds.):How Constitutions Chang@®xford and Portland, Oregon, Hart
Publishing, 2011
See BTER SZIGETI AND PETER TAKACS: A jogallamisag jogelméletglegal Theory of Rule of Law].
Budapest, Napvilag, 2004, 171-211. o.
® ALBERT VENN DICEY: Introduction to the Study of the Law of the Consitn. (10th ed.) London,
Macmillan, 1959, Indiannapolis, Liberty Classic882
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sustains its legal order, gives opportunity fordszens to reach their reasonable goals and
guaranties equality before the law and exercidarafamental rights and freedorfs.

3. The rule of law as European standard of governnm

If we try to make a synthesis of the consequentdakeorule of law on a specific state, we
probably are not wrong if we say that the two m@@quirements of government from the
point of view of a lawyer arkegality andlegitimacy

Legality in first approach is not else, than theteewr characteristic of the
constitutional order. If we examine it from the ééwf norm-positivism, then a plain answer
can be given for the legality of the governmeny elnange of norms and any other activity of
the State shall observe the previously acceptesh:@rhich still are in force. It is not difficult
to recognize that this primary approach carriesisdotical constraint: any constitutional
change may define itself only compared to the eadrder of law, and no activity of State
may ignore the requirement to observe formal l&égalnd to be just, appearing in the formula
of Radbruch™

This approach is built on the equality of the satgeat-law (people), their equal
dignity, or — according to other formulations — theneral personality right, or the right for
the free development of the personality, the gdreehfreedom, shortly the right of self-
determination> We need to say that without the recognition of speal dignity
constitutionalism and the order of law may be apeapance masking the sheer physical
power but not the basis of law. In the absenceuafantees of personal dignity, the system of
norms is only “like” law. Recognition of the persswignity deriving from his nature is the
fundamental, universal, objective and necessanyiregent of law. On a final row, this is not
else than the recognition of the natural substaftawv.**

As regardspolitical legitimacynowadays we consider national sovereignty to be the
necessary component of constitutionalism. Legitynac this notion is not else than the
subjective side of the constitutional order, ipractically the nation’s decision that accepts
this order and the State activity based on it. l@ndne hand it is the source of the power and
its abstract carrier, in other words the legal adisovereignty. No Constitution would be
able to supply the role of the social minimum withéhe mutual understanding based on
“togetherness” having been experienced at the mbwienonstituting. More than rational
acceptance is needed for this, namely some kirehmftional or rather spiritual identifying:
the faith that life is managed in a good manner tedbasis of this is “Our” constitutional
order.** In other words: without solidarity the order o&tbonstitution and of law may not be
the basis of the commonly accepted law. Solidaritgvitably carries the historical
definiteness of the constitutional order: it doed axista priori, it can be only a really
existing nation's constitutional order.

10 ROBERT VONMOHL: 'Jogéllam’ [Rechtstaat’] inEPER TAKACS (ed.):Joguralom és jogallarfRule of Law

and Rechtstaat]. Budapest, ELTE, 1995, 32-36.

™ The importance of the Radbruch’s formula see late

12 See decision 8/1990. (IV. 23.) AB (ABH 1990, 42his decision considers — as decisions of the ldriag
Constitutional Court often do — jurisdiction of termanBundesverfassungsgerichdS Supreme Court or
House of Lords.

13We think that Radbruch was “smuggling back” (witha direct will) natural law behind the legal gidgsm.
This approach is not unique in Hungary, sa®abs FRIVALDSZKY : Klasszikus természetjog és jogdfilozéfia
[Classical Natural Law and Philosophy of Law]. Bpdat, Szent Istvan Tarsulat, 2007, 412-418.

1 This is clear in the first words of the US Congion: ,We the people...”.Significance of“We” and
inevitable role of “membership” is presented expigaly and clearly by BGER SCRUTON. The Need for
nations.London, Civitas, 2004. See another approach of “\{@és”substance of social harmony) RARCIS
FUKUYAMA : The Great DisruptionNew York, Free Press, 1999.



Within the absolutistic organisation of state btebality and legitimacy were vested
on the sovereign. In constitutional states, wher¢hied, organisational requirement of
government is separation of powers, two separassmcbes of states are delegated as
guardians of the main requirements: Parliamentoasgssor of legislative power is holder of
legitimacy while courts are watching through thgirisdiction legality of governmental
activity.

4. The rule of law and governmental practice

Practical governmental activity is fulfilled by thkird branch, the executive power. Thus —
again from the point of view of a lawyer — the piea government, the activity of the
executive power, controlled by the other two brascis "good" if it is legal and legitimate: if
does not commit any infringement of law and ifgtnot contrary to will of people (or of
'nation’, if we want to be more pathetic). Howe\ming legal and legitimate it is not enough
for the executive power hence it has as role (sk)téao execute the laws and the will of
people. Executive activity has its own measurerotlet! by its effectiveness. Description of
effectivenessf the executive — or more precisely effectivengfsgublic administration — has
a huge literature. In lack of space and for theopses of this presentation it is enough for us a
simple and trivial definition: if law is observedpnsequently the normative and practical
governmental acts are valid and public will is f&d, the effects of government are positive.
In the opposite case, if governmental acts are,vamdsequently nullified by courts or these
acts are not accepted by people, their effect gatnee, the aim of activity is not reached. In
brief the activity of the executive branch of sth#es its own requirement beside legality and
legitimacy: and this igfficiency

If we try to summarise the requirements of govenmime a constitutional state based
on separation of powers, th@éangle of legality, legitimacy and efficiencannot be avoided.
All of these are focused on the executive powera ijovernment wants to be good, the
executive shall act legally (under the control ofits), taking into account the legitimate will
of people (under the control of the Parliament) beahg efficient (otherwise it will lose its
mandate even if being legal and formally legitimate

In reality manifestation of the triangle of legglilegitimacy and efficiency is not
simple. The Parliament and the courts are not farins of control of the executive, but their
activity (based on their special points of viewgdbty and legitimacy) are obstructing
efficiency. If there is not enough weight on thewlders of the executive branch, we can
enhance this aspect: legality and legitimacy atecancordant in restraining efficiency of the
executive power but they are doing this from antégja directions. In other words legality
and legitimacy are not simply brakes of efficiertmyt both of them are acting against the
other. Being legal, legitimate and efficient is abhimpossible for an executive power, or in
a broader perspective: for a government. One efitieedriangle will be overweight.

5. Legality today and its boundaries

In our culture based on the rule of law it seenet tkgality is this overweight edge of
government-architecture presented above. Of coarsemay say, but sometimes we face not
only overweight of legality but the strong restoct of efficiency due to activity of
Constitutional Courts, the European Court of Jestic of the European Court of Human
Rights. In some cases the point of view of legittgngs completely ignored. Explanation of
this situation is quite simple: courts with thediiand non-contestable power of interpretation
of law are not only forums of individual legal déds but in the same time courts appear as
definitive and sole guardians of the executive poarein a broader sense, of the whole



government. If courts and only courts rule on atief the executive, than any other aspects
of responsibility or accountability like politicakasonableness, economical profitability or
social acceptance are of secondary importarare the mere standard will be formal legality.
If we look around this is the appearance of legaidday: legality is understood in this
manner'®

However, if we try to look into deep layers of thature of legal norms and of
jurisdiction, exclusiveness of formal legality wiise certain doubts.

The actual paradigm of interpretation of norms isltbon the principle oflegal
certaintyand on the theory of completeness of legal noons; as appears in constitutional
rulings — completeness of the Constitution. For purposes it is sufficient the analysis of
completeness of constitutiofSompleteneswithin this theory means that any legal question
risen any time can — and shall — be answered bd-oaly by — interpretation of the rules of
Constitution, there is no need of other, extra-tari®nal principles, rules, values, topics.
The most prestigious supranational courts and soateonal constitutional courts use
completeness understood is this manner as permguigiadine of their jurisdiction.

The problem with completeness as fundamental goelaf interpretation of law is
that requires the presumption that law as systemoofs is consistent (without internal
logical contradictions). But we learned in the lasintury of scientific thinking that
consistency of any logical system and objectivéanety of any deduction is illusion.

After the centuries of scientific positivism thelation of uncertainty of Heisenberg
throw off the general belief in unquestioned catsalhile incompleteness theorems of
Godel raised doubts regarding efficiency of logical dettns. The relation of uncertainty
had been found applicable within historical andnernic methodology by John Luk&ts
during the 1960's and by George Sofds 2008. Taking into account the well-known
properties of legislation and of jurisdiction, payispecial attention to the distorting effects of
substantive and procedural law of evidences andb#tevioral rules of decision-makers
within these effects it can be proved that thesemnax of mathematics and physics,
uncertainty and incompleteness apply law.

The simplest demonstration is the Raymond Smul/aontradiction of Knights and
Knaves. In a fictional island where two types dizeins live, Knights, who always tell the
truth and Knaves who always lie. If a travellenaes to this island and meets a local citizen,
this citizen may not tell him that he (the citizéahot a Knight. If he is a Knight he must tell
the true while the sentence “I'm not a Knight” aésk, and inverse, if he is a Knave he must
lie while the sentence “I'm not a Knight” is trugoth solutions lead to contradiction. The
story can be combined to be less trivial: the ertizannot formulate the next statement to the
traveller: “You will never believe that | am a Khigj and so ort?

It can be easily apprehended that if incompleteess inevitable character of the
most simple logical systems, consequently theresi@tements which cannot be either proved
or denied, in more complex systems as law is vighmillions of legal norms is much more
incomplete. Another consequence of Gddel's theolismthat even the theoretical
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See GRrRoL HARLOW 'European Government and Accountability' uiMBORT AND LEYLAND (2003) 79-102.
In Hungary: lAszLO SoLyom: Az alkotmanybiraskodas kezdetei MagyarorszagBeginnings of
Constitutional Jurisdiction in Hungary]. BudapeSsiris, 2001, BRANT CSINK and JOHANNA FROHLICH:
Egy alkotmany margéjarfOn the Margin of a Constitution]. Budapest, Goradp2012.

See OHN LUKACS: The Historical Consciousness. The Remembered Rast. Brunswick (USA) and
London (UK), Transaction Publishers, 1968.

See GORGESOROS The New Paradigm for Financial Marketsondon, Public Affaires, 2008.

See: RYMOND SMULLYAN : Gddel's Incompleteness Theore®@sford, Oxford University Press, 1992. See
also Discovering the Art of Mathematics. Mathematicala&ming- Knights and Knavedsy JULIAN F.
FLERON and RMILIP K. HOTCHKISS with VOLKER ECKE and GHRISTINE VON RENESSE(28 September, 2010),
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completeness of a logical system cannot be prév&hmpleteness of law is more than an
uncertain presumption, it is a refidtio iuris:>* a characteristic which is accepted as truth
when we now that it is false.

For demonstration ofegal uncertaintywe don't have such a simple model like
Knights and Knaves, but the well known rules ofgdiction already mentioned like law of
evidences and the behavioral rules of decision-nsakenfirm that there is no absolutely
objective way of obtaining true facts in a proceddrhe decision-maker 'enters the story', and
the state of facts of a legal decision is influehty subjective issues, first of all by the
assessment of the decision-maker. The investigatovolved into the investigation.

Consequences of uncertainty and incompleteness inflayggnce the legal thinking
regarding instruments of control, system of remedied of procedural rules. Coming back to
our issue, we should conclude that the incomplgs¢éem of law considered to be complete
and the uncertain decisions of jurisdiction congdeto be certain are at least disturbing. If
we insist that law and jurisdiction are completen@stent) and certain while they are not, we
accept the inevitable arbitrariness of court intetgtions and decisions. The illusion leads to
tautology: final decisions of courts in very sublibgal questions are taken without stable
logical support. A final decision of a court iséfuegal and correct only because it is the final
decision of a court.

6. What is beyond the rule of law?

If we try to answer the question what is the consege of our findings regarding thetio
iuris of completeness and certainty we could say th#tedfe is no counter-balance of the
free-interpretation of law by courts, the outconfieh@ control of governmental activity will
be as arbitrary as thex iure divinungovernment of an absolutely uncontrolled sovereign

We should consider that good government needs samgebalancing the ultra-
estimation of the principle of the rule of law. Talogy of the rule of law being the only
standard of the rule of law cannot be kept on. Blaisnce cannot be the executive, otherwise
we get another tautology: the controlled institaticannot serve itself as balance of the
controller institution. In want of better we shoultse the legislative branch, holder of
legitimacy as counter-balance. Our hypothesisasahe or a small bunch of fundamental and
in the same time not formal but substantive prilesigould help, even if this approach today
is not “orthodox”. Something like the roman rulsalus polpuli suprema lex e&td or its
Christian (canonical) versions&lus animarum suprema lex estowuld help us?® One of the
modern paraphrase could tgiblic weal respecting personal dignity and hunnigts is the
fundamental, inviolable and incontestable critermfrgood government”

Of course, we need a new view of law and an ap@t@pprocedure of public law
implementing this substantive principle. The newwishould consider law as something
what is more and in the same time less than appeathe contemporary mainstream
perception: law isnore than an interesting playground of lawyers éegkthen an absolute
and mere set of rules controlling the everyday liferules should be perceived as description
of the expected behaviour of people and not beaugral.

The appropriate procedure of public law implementthe substantive principle of
public good could be a permanent dialogue betwhendgislation and the judiciary. This
approach, of course, presupposes that the legistatoin special cases the holder of

2 See MUGLASR.HOFSTADTER Gddel, Esher, Bach: an Eternal Golden Bra&idsic Books, 1999, 53-54.

2L |n other words: due to incompleteness we applycksions in order to demonstrate a proposition wich
cannot be closed into formal systems, see3tADTER(1999) 86-87.

Cicera: De Legibus, Liber Tertius, 8.

Canon no. 1752 of the Codex luris Canonici
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constituent power does not commit heresy if — tghkinto account the interpretation of courts
— tries to pull the ground for the courts by amerdts of law or of the Constitution.

A proper meaning of good government is more tharbosv to an arbitrary
interpretation of law. One may say that in thisrapgh law looks only like an instrument of
government. We will not deny this heterodoxy: iétbeduction presented above is correct,
the positive law as product of governmental legisfais an instrument, indeed. Some legal
rules and fundamental principles are of course nimaa instruments, but if we want to find
this non-instrumental legal stratum we should enter perhaps we had already entered — the
territory of natural law.

“Postamble”

Only some days after the presentation of this fapgle Hungarian Constitutional Court
nullified a great part of the Transitional Rulestioé new Basic Law’ The Transitional Rules
were adopted only some days before the Basic Laeremhin force (% of January, 2012) by
the Hungarian Parliament as constituent power afgduy. Creation of the Transitional Rules
was allowed by the "8 closing provision of the Basic Law (“Parliamentahadopt the
transitional rules related to this Basic Law irpaaial procedure defined in point®?y.

The controversial situation was originated in thet that the Parliament adopted new
substantial and not only transitional regulationthin the Transitional Rules and Section (2)
of Article 31 of the Transitional Rules stated thia Transitional Rules apart of the Basic
Law. There was no similar provision within origintakt of the Basic Law: it prescribed only
adoption of Transitional Rules without any declamatof “being part”. After the first debates
on the nature of Transitional Rules the Parlian@nénded the Basic Law (First Amendment
on 18" of June 2012). In conformity with Article 'S dfet Basic Law (regulating adoption of
a new Constitution and amendment of the Basic L#we modification by the First
Amendment was built in the text of Basic Law (“imgoration”) as a new "5 closing
provision saying that: “The Transitional Rules dfetBasic Law adopted (on "31of
December 2011) in conformity with th& 8losing provision are part of the Basic Law”. The
last sentence of the Basic Law, the “Postamble”aiaed unchanged: “We, the Members of
the Parliament elected on 25 April 2010, being awalr our responsibility before God and
man and in exercise of our constitutional powerehg adopt this to be the first unified
Fundamental Law of Hungary.”

Due to the First Amendment mentioned above thedhaw and its Transitional
Rules took the shape of a “catamaran”:

a) the “Postamble” stated that the Basic Lawngied,

b) after the First Amendment th& Blosing provision stated that the Transitional é8uére
“part of’ the Basic Law and Article 31 of the Transitioftlles stated the same,

c) the Transitional Rules the were not incorporatatthin the Basic Law but they are two
separated “corpuses” of the Hungarian legal ondbile

d) Article 'R’ of the Basic Law rules that the Bakaw “shall be the foundation of the legal
system of Hungary”.

2 The paper was presented at th® ‘kormanyzas, j6 kormanyzat, j6 allafiGood Governance, Good

Government, Good State] Conference of the Facultyagv and Political Sciences of the Pazmany Péter
Catholic University (Budapest, Hungary,"6f December, 2012).

% Decision no. 11/2559/2012 of #&f December 2012.

% The reason of reference to “point 2” is that thesiB Law and the Transitional Rules were adopteenwhe
interim Constitution was in force. Point 2 — or ¥ closing provision — prescribed the respect of the
procedural rules of the interim Constitution.



Basic Law " Transitional Rules
Art. 'R":

- set of ,really” transitional rules
Basic Act is foundation of legal order

Art. 'S": - set of new substantive rules
Procedural rules of amendment

3rd closing provision:
Transitional Rules to be adopted

5th closing provison: - Art. 31:

Transitional Rules part of the g Transitional Rules part of the
Basic Law Basic Law

~Postamble”: < > 9

Basic Law: UNIFIED

The Constitutional Court examined the legal natiréransitional Rules on the request of the
Commissioner for Fundamental Rights and “found’ tthe new substantive regulations of
the Transitional Rules are not in conformity withetBasic Law, consequently the Court
nullified them (with some exceptions) with retrdaeteffect, from 31 of December 2011.

The most important arguments of the Constituti@@@lirt were that
i) although the Hungarian Parliament adopted thanSitional Rules in its capacity of
constituent power,

i) and although the First Amendment declare thatTransitional Rules are part of the Basic
Law,

the Transitional Rules “containing” the new sub8tenregulations cannot be accepted as
sources of Hungarian legal order, because

1) the “Postamble” states that the Basic Lawngied consequently it cannot have an

“external” substantive part as Transitional Rules,

2) new substantive regulations can be amendedet®#sic Law only in conformity

with procedural rules of Article 'S, but after bugn amendment the new regulations

should be incorporated into the text of the Basiw]L

3) in its shape of double corpuses some regulatminghe Basic Law can be

deactivated by new and new amendments of the Tiamai Rules which can serve as

“slide law” against the “completeness” of the Basaov.

Arguments of the Constitutional Court are corréicfiit and comprehensible. There is no
doubt, this decision serves the protection of the of law understood as was described in the
first half of this paper.

However, based on similarly correct, light and coemgnsible counter-arguments —
some of them have appeared within the officialifiesttion others have been attached as
particular parallel views and dissenting opiniorfissome justices — the decision of the
Constitutional Court could have been the oppogite: Transitional Rules could have been

27" Concurring opinions — consenting with the mefitte decision but based on different argumentserew

attached by Justice Andras Holl6 and Justice Is&&mpf while dissenting opinions — negating even t
merit of the decision — were formulated by Justistvan Balsai, Justice Egon Dienes-Oehm, Justice
Barnabas Lenkovics, Justice Péter Szalay and dudtcia Szivos.



accepted as separated (non-incorporated) partheofBasic Law hence the Hungarian
Parliament adopted them in its capacity of constitypower as part of the Basic Law.

The Constitutional Court strengthened the compéssrof the Basic Law but — at
least we think that — the arbitrariness of the sleai cannot be denied.
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