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Réka Vargd”
Collective responsibility for war crimes?

"There can be no reconciliation unless individuallgfor the
appalling crimes of the last few years replacesgémicious
theory of collective guilt on which so much radiaktred hangs.”
Hartley Shawcross

1. Introduction

One great achievement in international law is teeognition of individual criminal
responsibility? as opposed to notions of collective guilt, colleetresponsibility or any forms
of collective retributior?. It seems that different fields of internationaWla- international
humanitarian law, international human rights lavd amternational criminal law —, although
originating from different times, concepts andtattes, mutually work toward an effective
and enforceable international system of individtrahinal responsibility.

In such a system, international humanitarian lagwigles the rules themselves, human
rights law the frameworks of international and oa#l accountability, and international
criminal law, the “newest” element, the conditiofts international enforcement should
national efforts fail. Today we are still in a laBrg process of how to give effect to individual
criminal responsibility on the international levahe establishment and experiences of
international tribunals and the International CrialiCourt (ICC), as well as experiences of
national courts are all indicators of this learnipgpcess. Despite these achievements,
discussions about collective guilt and collectigsponsibility are often on the agenda, even if
only theoretically, with no apparent practical fesfi

In a great thought-provoking article on this iss@eprge Fletcher discusses collective
guilt regarding the four crimes over which the tntional Criminal Court has jurisdiction,
namely aggression, genocide, crimes against huynanii war crimes.He refers to these
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! Britain’s Chief Prosecutor at the Nuremberg Wain@s Trials. in: tet the Tribunal do its J6bNew York
Times, May 22, 1996, at A17.

2 We all celebrate the emergence of a human riggame that recognizes the rights of the indivicamblistinct
from, and sometimes even in opposition to, thosthefstate. We recognize and celebrate the emergeina
parallel system of personal legal accountabilitydAve should, therefore, agree that, in this modgeof
individual rights and duties, it is untenable tarbk an entire polis-the whole citizenry-for the mge committed
either by individual criminals or by a criminal gawment.” T. Franck, ‘Individual criminal liabilityand
collective civil responsibility: do they reinforaar contradict one another?’, Washington University Global
Studies Law Revie{2007) 567-574, at 569.

3 Already after World War 11, collective guilt wagen by many as primitive, irrational and bigotechéi the
entire Dutch cabinet stepped down after failur@revent or stop the Srebrenica massacres, thindatideflect
negatively on the entire Dutch population. See 'DdDnell, ‘Executioners, bystanders and victimsllexive
guilt, the legacy of denazification and the birth taventieth-century transitional justice’, 25egal Studies
(2005), at 632.

* In many writings collective responsibility meansspensibility of a state or responsibility of crirain
organizations or joint criminal enterprise. Seedrample K. Ainley, ‘Collective Responsibility févar Crimes:
Politics and Possibilities’ Paper presented atatimreual meeting of the “Theory vs. Policy? Connertitholars
and Practitioners”, New Orleans Hilton RiversidetéloThe Loews New Orleans Hotel, New Orleans, EAb
17, 2010. Also available at: http://www.allacademien/meta/p416608_index.html. Franck, however, make
clear distinction between state responsibility aetermination of people’s collective guilt. See rialg supra
note 2, at 570-571. In the present article, howether notion of collective responsibility is not amt to indicate
state responsibility, rather the abstract respditgilof a state, nation or a group. This articleed not seek to
discuss the responsibility of (criminal) organipat either, although references to it are madenbelo

® G. P. Fletcher, ‘The Storrs Lectures: Liberals &uantics at War: The Problem of Collective Guilt11
The Yale Law JourngMay 2002).




four crimes as being collective in nature, becdhese are “deeds that by their very nature are
committed by groups and typically against individuas members of groups. Whatever the
pretence of liberal international lawyers, the @&f concern to the international community
are collective crimes® Therefore he raises the question whether guilttiese crimes can
also be collectiveand argues that collective guilt is possible, etfepugh collective guilt
cannot necessarily be translated into the languzfgeriminal law for the purpose of
mitigating punishment or sharing the criminal resqbility.

In the present article | seek to examine the thealepossibility of collective guilt and
responsibility for only one of the four crimes coa@ by the Rome Statute, for war crimes;
and intend to lay out that war crimes are not nesndy collective in nature and therefore the
notion of collective guilt and collective responbtlp does not necessarily apply for them. |
will argue with the notion of collective respondiyi for war crimes on two levels: on a more
specific level looking at the specificities andrents of war crimes, and on a more general
level looking at where the acceptance of the notbrcollective guilt and responsibility
would lead.

This latter aspect is significant because the atemaim of criminalizing acts of
concern to the international community is to deseetheir occurrence; any theory which
undermines this effort would weaken the fragiletsysof international repression which was
so cautiously built up in the recent decades bintamaction of different fields of international
law.

2. Are wars collective in nature?

Fletcher, referring back to Rousseau’s explanafionthe Social Contract of the two
understandings of popular will, makes a distinctomtween the aggregative and associative
understanding of “collective”: the popular will the aggregative sense is a sum of the will of
individuals (a volonté de toys in the associative term it is the will of thecsy as an
abstract entity & volonté generale abstracted from the individual wWillf we talk of
collective guilt and responsibility, we obviouslgJe to mean the associative understanding
of collective. We then have to see whether wamitective in the associative term, in other
words, whether war is an expression of the willhaf abstract state or society or whether it is
simply an add-up of individual wills and actions.

Fletcher’s starting point is that aggression, caragainst humanity, genocide and war
crimes are collective in their character. He argfasthis view by saying that war is a
collective enterprise by its nature: as an examthle, practice of taking and caring for
prisoners testifies to the collective charactearofied confrontation. According to his opinion,
the nature of war entails that “[tlhe person whaegdo war ceases being a citizen and
becomes a soldier in a chain of command.” Additiignéwar suppresses the identity of the
individual soldier and insulates him or her frominmgnal liability; on the other hand, the
international legal order now holds individuals @aatable for certain forms of immoral and
indecent treatment of the enemy. When an individeahmits a war crime, he or she breaks
out, at least in part, from the collective ordemadr and emerges as an individual guilty of
violating a prohibition adopted in the internatiblemal community.®

® Fletchersupranote 5, at 1514.

" For another definition of collective crime: ,Catkive crime is an act committed by a significantier of the
members of a group, in the name of all membershat group, with the support of the majority of goou
members, and against individuals targeted on tés lud their belonging to a different group.” N.nitrijevic,
Duty to Respond — Mass Crime, Denial and ColleciResponsibilityBudapest: Central European University
Press, 2011).

8 Fletcher supranote 5, at 1509.

° Fletcher supranote 5, at 1518.



As wars, by definition, are waged not between imligls but between states and/or
non-state entities or groups, we can easily agregemneral that war is collective in nature. At
the same time we have to make a distinction betweena war istartedand what acts are
perpetratedduring war, in other words, between aggression and waresr and how much
either of these is collective by nature. Namelyn&ty be possible to think of a situation where
the nation as a whole demands the starting of aagamst another nation by expressing
public opinion and putting pressure on its leadaiough this may easily occur, the public
will may not always be behind the leaders: the &thiKingdom entering the war on the side
of the US against Iraqg seems to be a good exampkrenthe leaders of the state went
opposite the will of the people and lead the natioto a war which the nation itself
apparently did not warlf. So was this a war collectively fought by the Biitiagainst Iraq?

Taking the Rwandan genocide as another examplegat gumber of persons were
tried for committing genocide, and in the publicnihi it was the “Hutus” collectively who
were massacring the Tutsis, therefore the war seéémbe a collective conflict between the
Hutus against the Tutsis. This was a rare eventravitevas not only a military force or a
militia carrying out the violations, but includedgaeat part of the population themselves as
perpetrators.

When we talk about the responsibility of the Hunggeneral — which sounds like
collective responsibility —, looking at the crimirmocedures, we realize that responsibility of
“the Hutus” really means responsibility of those tidu who actually took part in the
massacres themselves. In this case we are finaliytatking about an abstract collective
responsibility, but about a case where a big pathe population not only supported the
crimes being committed, but also actively took parit. This, in the end, is not collective
responsibility, but the individual responsibility a large number of a group: an add-up of
individual responsibilities’

While looking at war as a general term we may moh€ to an obvious conclusion as
to whether it embodies the associative or aggregatill of the collective, we are in a much
easier position when it comes to examining indiaidacts. In such cases our only task is to
establish whether it was a one-off act by a solflileen there is no question of collective
responsibility), or whether it represented the willthe society or state in the associative
sense. In the latter case we have to go furtheraskdwvhether it was really the will of the
society or only the will of a group of certain imaluals who are leading the society but not
representing the society’s associative will.

On the other hand, it would be difficult to imagiaesituation where a nation as a
whole in its associative sense demands and agrgeshe committing of war crimes. This, of
course, also depends on what kind of war crimescaresider. A nation as a whole may
support that the enemy is “wiped out” — which carm® a legitimate aim of war or particular
actions during war —, but it is difficult to imagirhow a whole nation may want the delay of

9 |nvestigations are currently undergoing in the &tout Iraq (the “Iraq war enquiry”), including then-up to
the invasion of Iraq. The investigation conducteda supports that at least a bigger proportiothef nation
did not support the war. For an update on the ewqusee The Iraq Inquiry, available at:
http://www.iraginquiry.org.uk(visited 2 February 2012)

1 At the same time one has to acknowledge that geeoger definitionemoften involves a whole group as
perpetrators. Many writers therefore raise the tipesvhether responsibility of criminal groups, buas the
Interahamwe would be the adequate response. “It is importankeep in mind that our claims apply to
particular kinds of grave injustice, namely, thasemming from hatred of a group”. ,[...] notions afrainal
responsibility rooted in ideas of individual guilb not provide good models for devising a soundllemnd
moral approach to genocide.” See: T. W. Sinibe laws of genocide: prescriptions for a just wdklVestport:
Greenwood Publishing Group, 2007), at 222 and 22pactively. The responsibility of criminal orgaations
is, however, not the same notion as collective arsibility. Responsibility of organizations entaibnditions
such as active participation in the groups, thpaasibility of its leaders, etc.




repatriation of prisoners of war. Until this pothterefore it is certainly agreeable that it is
possiblethat wars are collective in nature. However, ascdbed below, we may come to a
slightly different opinion when it comes to theuks drawn from this statement.

3. The Polish farmer: a case study

Fletcher illustrates the conflict of collective amdlividual responsibility arising from three
factors: (i) war being an alternative legal ordey,international law as a source of individual
criminal responsibility and (iii) domestic law asaurce of individual criminal responsibility,
through the following exampl€.

A Polish farmer individually takes up arms agai@trman troops invading his
country and kills three German soldiers. In Flethepinion, the farmer is guilty of murder
under domestic law, because the farmer is actiogealindependently of the army, so the case
falls outside the collective activity that defint® law of war. Fletcher’'s line of reasoning is
that since an attack against a state is collectivigllective self-defence applies for the state
that has been attacked, therefore the attackeeg, steting through its army, has the right to
fight back.

As the Polish farmer was not a representative sfdrmy, he cannot invoke the
collective right of self-defence and would havedty, instead, on individual self-defence. As
the German troops did not pose a threat to hisopatssafety, there was no individual self-
defence situation. Fletcher therefore raises atterdn the collective nature of the right to
fight in order to lead to an understanding of tblective nature of the guilt that may appear
once a war crime has been committed.

Thinking in terms of international humanitarian |dvowever, it may be observed that
the basic argument in this line of reasoning daascorrespond to the basic understanding
and principles of the law of war. It may be truattivar is collective by nature: an act or a
series of acts of a single person representingnedbot himself cannot be considered as war.
However, the very basic principle of the law of adrconflict is the principle of distinction:
distinction shall be made between combatants anlkiaais, the former being legal targets, the
latter not.

This distinction also entails that civilians aret to take part in the hostilities, and if
they want to, they should join their armies andnhtineake themselves recognizable for the
enemy as combatants. But civilians taking parhm liostilities in civilian clothes, not being
distinctable, would undermine the concept of ditton and so it is prohibited, under certain
conditions, under both international and domestw: Inot because of a lack of self-defence
situation, but because feigning protected status.

The point therefore that is missing from the abexample of the Polish farmer seems
to be that the starting point, or underlying coesadion, in international humanitarian law
(IHL) is the balance between military necessitysusrhumanitarian considerations, not self-
defence. IHL acknowledges that there is militargassity in an armed conflict, therefore
makes acts permissible which are otherwise, ingiegae, not permissible. Military necessity
is therefore very different from the notions ofleotive or individual self-defence.

The question of self-defence is not relevant in &t it is in ordinary criminal law,
although the results may at times be similar. If weuld think in traditional domestic
criminal law terms, self-defence would be an imaottfactor when a soldier is faced with a
civilian pointing a gun at him: in this case we kkbargue that the soldier would have the
right to attack this particular civilian because #@oldier (or anyone, for that matter) always
has the right to self-defence.

12 Fletcher supranote 5, at 1518.



At the same time, the IHL explanation to this ditwa does not derive from self-
defence, but from the fact that the civilian losbtpction because he was taking a direct part
in hostilities™ In such a situation, according to the logic of |HiLis not the existence of a
self-defence situation that is to be examined ttgguthe legality of the soldier’'s act, but
whether the civilian took a direct part in the lildsts or not.

We may easily realize the significance of the ddfece between the self-defence
concept and the distinction concept in the exampldeployment to the site of an attack: it
has been mostly generally accepted that a civdieploying to the place where he plans to
attack is already considered as direct participaticherefore he can be attacked, whereas
someone going to a place of attack is definitely myoking an imminent self-defence
situation in ordinary criminal law terms.

The rationale of this difference can also be dermatexd through weighing the legality
of an attack under the proportionality principledan IHL. Whereas the self-defence concept
concentrates on an imminent threat to one’s lifeé acknowledges proportionate reaction as
legal; in addition, it also excuses disproportienagsponses due to the understandable shock
one experiences under such threat, the IHL logncentrates on the prohibition of attacking
civilians and the requirement of an attack — tarlwee precise, the civilian casualties — to be
proportionate compared to the military advantageigated. Therefore not every legal attack
under IHL would be legal under the self-defencecept®, and the other way around: not
every legal or excusable act under self-defencddvoel legal under IH1®.

A further difference between the outcomes of the tancepts appears with respect to
the legality of attacking soldiers: in an armedftion) it is equally lawful to attack a sleeping
soldier who actually does not pose any imminergahto the enemy, as it is lawful to attack
him while he is in active combat. Therefore, if atarting point in the understanding of IHL
would be self-defendé there would be different rules applicable to plaety that attacks first
in an actual combat situation, as usually the k#ia¢s not in an imminent self-defence
situation. Therefore it would be wrong to originéti rules from the concept of self-defence
since that would result in a different outcome ttizat is put down in the IHL treaties.

Coming back to the case of the Polish farmer, aagetb note that the only exception
in IHL where a civilian becomes combatant if papi@tes in the hostilities without being
member of the army (or militant group) lsvée en mes¥e which entails that the civilian
population in unoccupied territories, on approatthe enemy, has the right to take up arms
spontaneously and is not to be punished thetigdhey haven't had the time to organize
themselves, provided that they carry their armsypéience, are distinctalife

13 Article 51 (3) Additional Protocol I: ,Civilianshell enjoy the protection afforded by this Sectionless and
for such time as they take a direct part in hdistf.

14 See International Committee of the Red Crasrpretative Guidance on the notion of directtjzpation in
hostilities under international humanitarian lafMay 2009, Geneva), at 67. Also available with shene title:
872International Review of the Red Crq2909)

15 For instance in case a proportionate attack isechout, resulting in the death of two civiliahs.such a case
the soldiers may not be under imminent threat €gsired by the self-defence concept), thereforg thay not
be in a self-defence situation, while their actioay be legal under IHL under the proportionalitinpiple.

16 A soldier cannot argue for the excusability ofextessive response the same way as it would bgtabbe
under self-defence: if a soldier is attacked, hg defend himself, but the legality of his reactisifl be judged
under IHL terminology, and not under the self-defeiconcept. For instance he cannot claim that dubd
psychological shock (excessive response being akteisn case of self-defence) he bombed an entitsé
because he was shot at from that house. Howeveust be noted that self-defence, be it proport®matnot,
cannot be used as an excuse for acts constituttegion of IHL.

" The present article does not discuss self-defémdke understanding of the right to go to war, ius ad
bellum

18 Article 4 A (6) GC Il and Avrticle 50 (1) Additical Protocol |

9 See Article 4 A (6) of Geneva Convention IlI



There are two interesting issuedarée en mess®ne is the acceptance of the right of
the civilian population in this case to participate the hostilities, an act otherwise not
foreseen under IH. One may translate this permission as a right dolléctive” self-
defence, but again, there are significant diffeesnt we look at this case from a self-defence
point of view and an IHL point of view. If we reghself-defence and the collective nature of
the attack/counter-attack, we have to examine venethe farmer was actually in a self-
defence situation. As long as he was not, he wasmniitled to fight back. If there was a
group of Polish farmers, the situation would besame.

Under IHL rules, however, we must examine whetler énemy was approaching,
whether the farmers had time to organize themsglesther the taking up of arms was
spontaneous and whether they carried their armslyppd@he soldiers threatening them
personally is not an issue undievée en messé&he criteria are, obviously, very different.

A further remarkable issue abdavée en messs the strict condition of carrying arms
openly. This condition further supports the argumtrat the basic consideration is the
principle of distinction rather than self-defen@éat is to say, the obligation of distinction is
such an initial factor in this rule that the ladkcarrying arms openly may deprive of the right
to combatant status.

Therefore we may conclude that the permissive danep oflevée en messioes not
derive from the acknowledgement of the right tolemilve self-defence of the civilian
population in unoccupied territories, but shoulthea be seen as a practical derivation from
the obligation of distinction, acknowledging thhetpopulation who is caught “by surprise”
by the approach of the enemy, cannot join its arfoecks to fight against it or organize the
resistance simply due to a lack of time. Indeed,tles Commentary to the Geneva
Conventions suggestevée en messman exist only for a short period of time, othexsvits
raison d’étrewould vanish and the civilians taking up arms wiosimply be civilians taking a
direct part in hostilitied

It could therefore be argued that when deciding thérethe Polish farmer acted
rightfully, the decisive element should not be #hdstence of the threat to his personal
security, i.e. the existence of an individual skdfence situation, but rather the conditions laid
out by IHL, mainly the issue whether he could haeen considered lavée en messdhe
answer to this question is relatively easy: sineevias acting alonégvée en messmnnot be
applied to him.

Coming back to the initial argument for collectrnesponsibility in this particular case,
the result we come to may be the same (the faroted dlegally), however, the way that lead
us here is completely different. While Fletcherisel is that war being collective, only
collectives (armies) can fight it, the IHL line tbat it should be combatants fighting
combatants only, otherwise civilians and other oem persons would be harmed, therefore
civilians loose protection if taking a direct parthostilities because otherwise the principle of
distinction would loose its credibility.

As a summary, although the result of the two exations will be practically the
same in case of one Polish farmer (self-defencased the farmer was not in a self-defence
situation therefore attacking the soldiers wasgdle IHL — basedievée en messean be
applied only to €n messe a group of persons, therefore attacking the isoddwas illegal

2 Although IHL does not prohibit civilians taking pan hostilities, the ,combat immunity”, namelyetright
for combatants to attack the enemy is restrictectcémbatants only. Therefore the logic of IHL séadrom the
presumption that combatants participate in hastdjtcivilians don't.

21 J. S. Pictet (ed.JCommentary to the 1ll Geneva Convention Relativéheo Treatment of Prisoners of War
(Geneva: International Committee of the Red Crb860), at 68.

2 According to the Commentary: ,The provision is @piplicable to inhabitants of a territory who takethe
»,maquis”, but only to mass movements which faceithading forces”. Sesupranote 19, at 67.



since the farmer was acting along), we may contevéodifferent results if we regard a group
of Polish farmers (self-defence — based: no sdl+uee situation therefore the act is illegal;
IHL — based: if those criteria which we have sgedifabove are fulfilled, the act could be
legal).

4. What is collective will?

If we want to establish that war is an expressibthe associative collective’s will, we have
to face questions such as what about those pastiggeople who oppose the war, who
approved the war (was it the government, the padiat or the result of a referendum), did
those who oppose the war have a chance to actml§omething against4t,do those who
did not do anything for the war also share resyimiityi ** or how far a member’s obligation
go to prevent injustié@ We should then also examine the individual atiwar and whether
these are acts representing the associative dedegtill or whether these are simply
expressions of the individual’'s will, against th#l wf the associative collective.

Collective guilt and responsibility presuppose ecdiive will. But what is collective
will? Does the will of the government or the arngcassarily represent the collective will of
the nation or the citizens? Does non-action ofeits of a state to stop atrocities carried out
by their government or armed forces represent &eatole will to actually commit the
atrocities?® What if we are talking about a suppressive statd avery expression of
discontent is harshly punished? How far do the galblons of citizens go to “escape”
collective guilt?

When we talk about collective guilt, we usuallynthiof events such as the Nazi
persecution of Jews, gypsies and other groupsif Bug think of collective guilt in relation to
other events we may be less sure: for exampleigzers of the United Kingdom responsible
for mistreatment of prisoners in Iraq? Althoughytmeay have expressed disagreement, did
they do everything in their power to stop it? Cotiley have protested more? Did they
actually have the power to stop it?

Furthermore, how can an entire nation be guiltythéf nation or most members of the
nation actively contributed to the commission o ttrimes, like in Rwanda, the collective
guilt could be argued, but even in this case it matsall Rwandan Hutus who committed the
crimes against Tutsis so the “collective” who asponsible would not be more than the sum
of the individuals who did actually participate ithe genocide. But would we establish
collective guilt if the nation did not actively doibbute but passively watched? How could a
nation escape collective guilt in such a case ahdtwould they have to do? Protest? How
much and how? A member of the government or padrgrnan step down to protest but what

% Mellema argues that unless a moral agent (a mewib#re collective) personally contributes to atestaf
affairs in some suitably weak sense, the persorapesc membership in a collective that bears moral
responsibility for it. See G. Mellema, ‘Collecti®esponsibility and Contributing to an Outcome’, @5minal
Justice EthicgSummer/Fall 2006), at 17 and 20.

24 Larry May examines the basis for the responsjbiitthe individual for deeds committed by the eotive in
three factors: (1) attitudes of the individual tinaéakes harm more likely to occur, for example siwaracist
attitudes, (2) failure to act both on the indivilaad collective level, (3) roles and positionspeirsons within
their communities. See L. Magharing responsibilityChicago: University of Chicago Press, 1992),.arid 5.
May argues that individuals should bear resporisibibr the collective, even if they did not paigiate in it
directly and could not have prevented it.

% If | fail to do whatever | can to prevent themtoo am guilty.” Karl Jasperdhe Question of German Guilt
(New York: Capricorn Books, 1961), at 36.

% For a discussion on the responsibility of bystasdsee O’Donnellsupranote 3, at 636-637.



can the ordinary citizen do? What if protestingh&shly punished? What if it reaches no
result? What if some protest stronger than otfiérs?

What is even more remarkable is that the argunmmards collective guilt can be
turned to its reverse: making war crimes a colectiction and therefore attaching collective
guilt to it, one may come to the conclusion thahg nation cannot be held guilty of a crime
than the persons acting on its behalf cannot bigygrither. Lewis notes the danger in relying
too heavily on collective responsibility: in hisjew, this is a way to the view that
responsibility does not really exist, or at leastlwn the way to finding it easy to ignofe.

Fletcher takes the Sharon-case as another exampiee Sharoncase, a complaint
was filed in 2001 in Belgium against Ariel Sharomdaothers, Sharon Israeli Minister of
Defence at the time of commission of the crimes Bnidne Minister at the time of the
proceedings, for alleged crimes — war crimes, csimgainst humanity and genocide —
committed against Palestinian refugees in Lebanesgee camps in 1982. The case was
filed by victims of the massacre based on univgtsadiction.

Eventually, the Belgian courts refused the cas@, @nsequence of strong Israeli and
US pressure. The case brought huge attention bedawss raised in a state that had no link
with the alleged perpetrator, the scene of the esilor with the victims, therefore was a case
of ‘pure’ universal jurisdictiot® Fletcher is of the opinion that ,the worst part tbis
tendency toward universal jurisdiction is the befiet if Sharon had been guilty of a crime
against humanity, he could have been judged anersegd in abstraction from the nation in
whose name he acted as military commander. Belgiasnot in a position to judge or even
to think about the complicity of the entire Israghtion in any crime Sharon might have
committed.*°

We can come to two conclusions from such a stateni¢nf we cannot suppose that
the entire Israeli nation was guilty than the indizal responsibility of the agent vanishes, (ii)
they share responsibility: the agent and the naBath conclusions can be dangerous and go
directly opposite one of the greatest developmenisternational law, individual criminal
responsibility.

If we were to accept that an agent of a state aally be responsible for an
international crime if the nation as a whole carhbkl responsible than this could be an easy
way out for agents from responsibility. If we were accept that responsibility is shared
between the agent (individual) and the nation, thgain we hit non-answerable questions
such as how much the nation is guilty and what @de the proportion of guilt shared.

Fletcher further argues that whatever responsgib8iharon bore for the massacre in
Lebanon, his responsibility is shared with thathf nation and therefore mitigated because
he was acting as agent of the state. But how canbensure about this? Talking in general
terms, what if it is the individual will of the ageof the state to wipe out another group of
people? What if this is his own personal belief &eduses the state he is representing to
execute his plan and so the plan becomes statgypdtiow can we prove the difference?

And again, what result would such an approach leewhere would such a theory
lead? If we stick to individual responsibility inulo example, the agent can escape

" For similar questions see J. McMahan, ‘Collec@rane and Collective Punishmen€riminal Justice Ethics
(Winter/Spring 2008), at 7.

% H.D. Lewis, ‘The Non-Moral Notion of Collective Bponsibility’, in P. A. French (ed)ndividual and
Collective ResponsibilitfCambridge: Schenkman Books, 1998), at 130.

2 For an analysis of the case, see D.R. Hurwitz,ivehsal Jurisdiction and the Dilemmas of Internatib
Criminal Justice: The Sabra and Shatila Case igiBel’, in D. Hurwitz, M. L. Satterthwaite, D. For@ds.)
Human Rights Advocay Storig§oundation Press, 2009) and Amnesty Internatiddalyersal Jurisdiction:
Belgian Court has Jurisdiction in Sharon Case tedstigate 1982 Sabra and Chatila Killin¢002), available
online athttp://www.amnesty.org/en/library/info/lOR53/001(en(visited 6 February 2012).

%0 G. P. FletcherRomantics at WafNew Jersey: Princeton University Press, 2002§5at




responsibility if he steps down from office befdhe acts are committed, but if he doesn’t
step down, it makes it his own individual respoitiib

5. If wars are collective in nature, could this nek in collective responsibility for war
crimes?

While we may accept that in war a soldier is naingcon his or her own behalf but on behalf
of the state, the point of the concept of individcraminal responsibility is exactly not to let
such individuals hide behind the state’s “will”lmehind orders given by superiors in the name
of the state. A state is only an abstract entityctvitannot hold criminal liability; therefore it
is unacceptable that individuals could commit atree in the name of the abstract state
without any consequences.

Fletcher argues that the crimes under the Romat8tate collective, because they are
prosecuted for crimes committed by and in the nafrtbe groups they represent. “(...) The
individual offenders are liableecause they are members of the hostile grthgisengage in
the commission of these crime®.1f we look at the nature of war crimes, we may ecim
the conclusion that this statement can easily I¢ested. Namely, it is argued that offenders
are prosecuted for crimes committed by and in #rmaenof the groups they represent. While
this may sound correct for genocide and crimesnag&iumanity where a specific intent (this
can also be the intent of one person only, althaughdifficult to imagine such a case) or the
widespread or systematic nature of the act aretitoimge elements of the crimes, these
elements could make them “collective” in nature.

War crimes, on the other hand, can easily be cotadibut of a purely individual
intent: someone wanting to loot an enemy civilian fiis own benefit or behaving in an
inhumane way with detainees out of personal crudlityese acts can well be committed
without a state intent being in the background. uNdly state intent may be in the
background for example in case of torturing of @misrs to gain information, but it would be
simplicist to say that all war crimes are part ctate policy.

The Rome Statute says: “[tlhe Court shall havesgliction in respect of war crimas
particular when committed as part of a plan or policy or ag pf a large-scale commission
of such crimes.?*? (emphasis added). McMahan argues that the reasahe formulation “in
particular” is not the collective nature of thenees but rather the limited resources of the ICC
and the intention to deal with ‘big’ cases. Wouhistbe otherwise and would the collective
(state) element be required for war crimes, it waanklude corresponding conditions in the
elements of war crime&.If we go through the elements of war crimes, itdrees apparent
that none of them include any reference to theiremqent of collectivity, systematic nature
or any similar condition. That is why it is easyagree with McMahan, having to add that
crimes committed and explained as state policy @agicularly dangerous because the
perpetrators are hiding behind the state policytse increasingly important to prosecute
them individually to make sure that everyone thihkie before executing or forming such
state policy.

The ‘defence’ of the collective element with redpicwar crimes, saying that they
had been committed in the name of the group th@epetors represent and thus the
individual's responsibility shall be diminished Withat of the collective, is actually a reverse
argument of the superior order defence. In the rsuperder defence, the subordinate is
trying to defend himself from criminal liability bgaying that he was given orders by his

3 Fletcher supranote 5, at 1525.

32 See Article 8 (1) of the Rome Statute of the Imational Criminal Court.

3 J. McMahan, 'Collective Crime and Collective Pummeent’, Criminal Justice Ethic§Winter/Spring 2008), at
5-6.
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superior. Such a defence has, rightly, not beerepable at and since the Nuremberg
Tribunal®*

In the case of the “collective” defence, the leg@ersuperior) is defending himself by
saying that he only executed the will of the groAp.much as the law says in the superior
order case that the subordinate shall not carryillmgal orders, the superior shall also not
carry out an illegal “mandate” coming from the eglive. In such a case the will of the
collective, even if illegal, would remain to be dlwithout action. The justification is also
similar: in the superior order case the soldieredd§ himself by saying he did not actually
want to carry out that act, and in the “collectikfence case the superior may also say it was
not his will, but the will of the collective. This why it was so important not to accept the
superior order defence and this is why, in my amnit is equally important not to accept the
“collective defence” either.

Similar questions were raised when thinking abtwet forms of liability during the
Nuremberg Tribunals. In order to overcome diffigtof proof, evidence and a big number
of defendants, an attempt was made to determimeirai liability for acts committed by
others based on membership inreminal organization However, due to the recognition that
individual criminal responsibility requires persoralpability, it was accepted that mere
membership in an organization was not enough @ifits base criminal responsibility for acts
committed by (other) members of the organizatibalgo required knowledge of the criminal
purpose or acts of the organization and that thaopevoluntarily joined the groupor
committed the acts himself. Even in this form, tlsislution remained to be strongly
contested?

Worth to note that a further development of theilarobf criminal organization was
the Prevention of Terrorism Acts in the United Kiogr®, which stipulated that law makes
certain organizations illegal and thus making mewmbership a criminal offence. Here,
however, the criminal offence stands not for cartats committed by the organization but
for membership alone. In such cases knowledgeiwiical purpose of the organization or the
commission of criminal acts was obviously not a diban for criminal liability of the
member. These measures against the Irish Repuldicag were then further developed by
subsequent other counter-terrorism acts througtimutvorld following the 9/11 attacks, the
examination of which extends the framework of thespnt article.

The above referred form of liability in the Nuremdpdribunals can be seen as similar
to the collective responsibility of a group, butbased on completely different logic and is
more a form of indirect responsibility, therefor@nmot be considered as a form of collective
responsibility’” The difference lies in that the above form of resgbility requires that the
person is free to decide whether to join the groupot, which is not a choice one can make
with regard to being a citizen or national of amioy.*®

3 Nuremberg Charter, Article 8: ,The fact that theféndant acted pursuant to order of his Governmienf a
superior shall not free him from responsibility,tbmay be considered in mitigation of punishmenthié
Tribunal determines that justice so requires.”

% See M. BootNullum Crimen Sine Lege and the Subject Mattersdiigtion of the International Criminal
Court, Genocide, Crimes Against Humanity and Wam@és(Cambridge/Antwerp/Portland: Intersentia, School
of Human Rights Research, 2002), at 300.

% Prevention of Terrorism (Temporary Provisions) A889 (repealed), available online at:
http://www.legislation.gov.uk/ukpga/1989/4/contefissited 6 February 2012)

%" The ICTY Statute and the decision in ffedic case also foresee the element of common desigrfasn of
accomplice liability. This form of liability wentosfar in theTadic case that the Appeals Chamber held that
criminal liability exists for acts that are not paf the common plan if it was foreseeable that iners of the
group would commit such acts and the accused willitook that risk. However, these provisions ,canhhe
interpreted as including a concept of collectivepansibility.” See Bootsupranote 33, at 292 and 302.

% Significant discussions over conditions of holdiag individual responsible for mere participation a
criminal organization unfolded exactly around tiésue: whether there are escape routes for coeandd
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The notion of responsibility of criminal organizats is therefore not to be confused
with collective responsibility: in the case of resgibility of criminal organizations the
member of the organization was aware of the crihatgective and joined voluntarily; and
was thus not simply a member of a group or orgaioizan the name of which persons or
groups committed the atrociti&sSimon argues for a need for responsibility of aigations
by indicating that “participants belonged to orgaations, whose structures proved critical to
carrying out genocide or a grave injustié@.”

This, however, requires that such participants weatesimply members of the group
but were active members of it, contributing to @@mmission of atrocities. This is an
enormous difference between responsibility of oiztions and collective responsibility in
that in the latter case merely being a member ef ghoup would be enough for the
responsibility of the membef8.To put it bluntly, the difference is similar toatof the
responsibility of the SS and the entire Germanondfi

In the case of collective responsibility, we therefagain come back to the question
how a citizen escapes collective responsibilit Wwas not his own will to be the part of the
“group” at all. Obviously thinking about renouncimitizenship is not an answer to this
qguestion. Therefore accepting the rationale of aesibpility of criminal organizations or
members of such organizations is not the same esptieg the rationale of collective
responsibility.

Similarly, thinking about guilt and responsibilityr the My Lai massacres, many ask
who was actually to blame for these obvious violadi Baier makes a sharp contrast between
guilt and responsibility, claiming that Lt. Calleyay have been guilty of murdering people at
My Lai, but he was definitely not the (only) onepensible'® But again, the author runs into
asking how far society may be held responsibletiese acts and what the criteria for such
responsibility aré* He finally comes to the conclusion that membersthaf society can
escape collective responsibility by formulating esftjons or engaging in civil disobedience,
furthermore, even those who agreed with the war gsape collective responsibility since
they may not have agreed to the commission of viares*

ignorant members of the organization. In the e, Tiribunal examined the criminality of the orgatians and
gave leeway for individuals on grounds of theireral the organization. As for background and disimms on
the development of responsibility based on pariiggn in criminal organizations at Nuremberg, sEeW.
Simon, The laws of genocide: prescriptions for a just wiqiVestport: Greenwood Publishing Group, 2007), at
227-234. Simon earnestly criticises the views #tiaingly stick to individual criminal responsibyliand argues
for the need to establish organizational respolitsibi[...] the failure even to consider organizai®as criminal
in contemporary debates over war crimes tribunagpsrts the claim that we have learned the wrosgdes
from Nuremberg.” See Simon, at 233.

% This question raises the issue of objective resipdity as well. For a discussion on objectivepessibility,
see B. J. GellélNemzetkozi Blnigbg Magyarorszagon, Adalékok egy vitaliBudapest: Tullius Kiad6, 2009),
at 192-193.

“0 Simon,supranote 36, at 240.

“1 Mellema, on the other hand, argues that noonerismber of the collective unless he/she has domething
or omitted to do something that warrants membershipthe collective. See G. Mellema, ‘Collective
Responsibility and Contributing to an Outcome’,@fminal Justice Ethic§Summer/Fall 2006), at 17.

2 Organization responsibility occupies a more i and more defensible middle position betweer [...
holding an entire nation morally responsible andeberg Tribunal's ultimately holding only a fewatiers
criminally guilty. Whatever the complicity of theation’s population might be, atrocities on a masales are
carried out, generally, not by the population ashele but through organizations within a nationtestaSee
Simon,supranote 36, at 242.

3 K. Baier, ‘Guilt and Responsibility’, in L. May arS. Hoffmann (eds)Collective responsibility: five decades
of debate in theoretical and applied eth{&vage, MD: Rowman and Littlefield Publishers91p at 203.

4 Baier,supranote 41, at 209-210.

> Baier,supranote 41, at 216.
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When breaking down collective responsibility to thdividual, we thus run into cases
where the innocent individual would also share tbsponsibility of those who are not
innocent’® And so finally, we come to a similar conclusiore waay want to say in general
that collective responsibility exists, but when tmeto break it down and go into details, we
are left with no meaning to it.

Therefore we may conclude that although wars atead collective in nature, it does
not follow that war crimes are also collective mture. While it may be easy to imagine some
war crimes as being an articulation of a collectivi, neither the formulation of the grave
breaches in the Geneva Conventions and their AxhditiProtocols, nor war crimes listed in
the Rome Statute include any required elementsltgativity.*’

6. What's the point?

The reason individuals were directly made subjeariminal liability under international law
was to ensure that international law cannot beewted through hiding behind the abstract’s
will by persons responsible for states’ legislation for government orders given to
individuals. While Kelsen held that internationéflemces were attributable to the state 8hly
and in earlier times obeying government orderslredun that individuals remained immune
from criminal prosecutions, the Nuremberg Ché&fteand subsequent international
instrument®’ expressly established that the official capacifydefendants was not an
accepted ground to excuse them from criminal resipdity. While the immunity of a person
because of his official capacity is not exactly #aene question as collective responsibility, it
shall be realized that criminal responsibility wlaught down to the individual’s level
precisely because acts, in the end, are commijteéadividuals.

Some experts argue that there is an excess ofngfddy for war crimes as opposed
to individual responsibility, in that not only tiperson who actually perpetrated the act should
be held responsible, but also those who createzhamonment and scheme in the framework
of which such atrocities had been committe@ne can fully agree with such an opinion in
the case of certain kinds of war crimes, notingat tthis does not establish collective
responsibility as such, it rather places a respditgion the individual in a different form or
means a different mode of liability — be it commaedponsibility or responsibility based on
the notion of joint criminal enterprise — to persasther than those who actually, directly
carried out the acf¥,

46 Concluding from these cases that the innocente$mw share in the wickedness of the guilty would be
foolish. (...) [e]ven the most ardent defenders dlective responsibility must concede that theseiargnts are
fallacious. Once again, moral responsibility beegsentially to the individual.” See G. F. Mellei@allective
Responsibilitf Amsterdam — Atlanta: Editions Rodopi B.V., 199 36-37.

" See also M. Boosupranote 33, at 304.

8 H. Kelsen, ‘Collective and Individual Responsilyilfor Acts of State in International Lawdewish Yearbook
of International Law(1948), at 226. and 230-231.

9 Nuremberg Charter, Article 7: ,The official positi of defendants, whether as Heads of State oomsgge
officials in Government Departments, shall not besidered as freeing them from responsibility otigating
punishment.”

¥ See Article 7(2) of the Statute of the ICTY, Altid(2) of the Statute of the ICTR and Article 27¢f the
Rome Statute of the ICC

*1 See for example Ainleyupranote 4, at 6-7.

2 The view that this is a specific form of liabilityas underlined in th€adiccase: ,[The ICTY statute] does not
exclude those modes of participating in the comimissf crimes which occur where several personsngga
common purpose embark on criminal activity thathisn carried out either jointly or by some memlafréis
plurality of persons. Whoever contributes to thenoassion of crimes by the group of persons or sorembers
of the group, in execution of a common criminalgmge, may be held to be criminally liable.” S&esecutor v
Tadig Appeals Chamber, Judgment of 15 July 1999, pa@a 1
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“International criminal law has been regarded asitrowersial and innovative
precisely because it makes individuals liable foiractions of international law’s most
fundamental norms. The International Military Tnital at Nuremberg declared in its final
judgement that the hideous crimes under investigatvere committed ‘not by abstract
entities but by men’®® It was exactly the acknowledgement of individualminal
responsibility that was such a landmark step atNimeemberg tribunals, following the similar
provision of the Treaty of Versaills.

The Draft Code of Offences against the Peace aodriBeof Mankind, drafted by the
International Law Commission in 1951, also foresadividual criminal responsibility for
offences against the peace and security of mankind,it did so exactly after the events in
relation to which collective responsibility is masiten citec®®> The Nuremberg Charter did
not only accept individual criminal responsibilityt also negated the possibility of defence
on the ground of having been acted as Head of $tategovernment official or under the
orders of the government or a supeffoPrinciple IV adds: “provided a moral choice was in
fact possible to him”. This means that if the parkad no choice but to commit the acts (e.g.
whether he had the possibility to refuse the omtdre put his own life in imminent risk if he
did so) he may escape liability.

So then how can we talk about collective respotitsilii in fact law recognizes that it
is possible that certain individuals did not havetaer choice? This question can only be
answered on the individual’s level by judging wtegthe had a choice or not to not commit
the acts. But if we start looking at the motives @ossibilities of individuals, we cannot talk
about collective responsibility anymore.

Whereas discussions on collective moral or soeigponsibility do have their placés
if we would accept that there are collective wramigds and collective guilt in any kind of
criminal terms, what would be the next step? A wawing must be punished, but by whom
and who would be punished? Collective wrongdoinghdi@all for a collective punishment of
a state or certain groups of people which is varfficdlt to prove and to imagine in
international law. Would that not lead to an indisinate punishment that would further
tension?® What body would establish the collective respaifligitof an entire state or group
based on what criteria? Under what circumstancédamertain individuals, not agreeing with
collective will and belonging to that group, escapeh a responsibility? How could we avoid
that such a body is politicized? With the UN’s iitispto respond to gross violations due to a
lack of interest of states the UN would undoubteddby be fit for such a task. Although
politics surround the International Criminal Coast well, in the end, persons are hoped to be
prosecuted based on purely legal basis, in accoedaith the rule of law.

3 G. SimpsonLaw, War and Crime, War Crime Trials and the Reittion of International Law(Cambridge:
Polity Press, 2007), at 55.

> For more on the Nuremberg and Tokyo Tribunals &reir heritage, see E. Greppi, ‘The evolution of
individual criminal responsibility under internatial law’, 835International Review of the Red Crd49€99), at
533-536.

% See Greppisupranote 52, at 539-540.

%% Principles 11l and IV, ,Principles of Internatioheaw Recognised in the Charter of the Nuremberigdrral
and in the Judgement of the Tribunal”, adopted Hey International Law Commission of the United Nasip
1950, see also Greppilpranote 52, at 535.

" May argues that in case individuals would havesdirig of shared responsibility for what their commities
are doing, this could prevent many wrongdoings. Beg, supranote 22, at 8-9. This, however, is part of a
socio-ethical, not legal, consideration.

8 O’Donnell notes that in a post-conflict situatitsre ascription of collective guilt would negate ghassibility

of reconstruction or rehabilitation. She sees thrgeér in tempting to consider that large-scale lprob need
large-scale solutions and thus synonymising lamgdeswith sweeping or indiscriminate. See O’'Donrslpra
note 3, at 634
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Another remarkable aspect is the lack of mechanienmernational law for holding a
state responsible for war crimes-a-visa victim. If we put responsibility for violationsf
the law of war in contrast with violations of humaights, we come to an interesting
observation. In case of war crimes there is anitutginalized individual criminal
responsibility and no institutionalized state raspbility (in other words there is no specific
court to establish state responsibility for graw@ations of IHL), while in the case of human
rights violations there is both institutionalizedlividual and state responsibility.

Let’s think of two examples. If a war crime is coitted, an individual may be held
responsible either in front of a national or areinational court. Although we speak of the
responsibility of a certain state for violating IHiteaties, this is not an institutionalized legal
category, only in the general understanding ofestasponsibility for any violation of
international law. For a human rights violation ei¢her have an individual accountable in
front of a national court (e.g. for slander agaigesbd name) or a state in front of an
international body, such as the European Courtwhé&h Rights (ECtHR).

There is no similar mechanism establishing statpawesibility for war crimes as the
ECtHR does for human rights violationis-a-visan individual. The reason would be that the
original idea of human rights is that the stateusthonot abuse its powers against the
individual so it is understood to be a protectiveasure given to the citizen against the state.
Therefore the ECtHR is to hold states responsitd&-visclaims of individuals. There is no
such mechanism for war crimes, partially becauss ot self-evident that war crimes are
committed by states.

At the same time, holding states responsible fandmu rights violations has only
partially been effective. Human rights law alsokkthe sharp teeth of a more effective
mechanism. As Simpson puts it, “[tjhe move to indiial responsibility, then, in international
criminal law, (...) has also been hailed as a wagiving human rights law the bite it was
thought to lack®® Hoffe adds, that “the difference between citizamsl aliens no longer
applies because the term ‘crime,” both public andape, was not focused on citizens but on
human beings.Thus, a system of human rights or a universal hugraminal law was
already evident in Roman times, though admittedhyy oregarding an objective not a
subjective conception of law. “Whether moralitys@m, theft or damage to property” were
concerned, in all of these questions, Romans memelght “the ethical responsibility and not
the personal status of the perpetrafdr”.

So what'’s the point in recognizing the notion oflective guilt and responsibility for
war crimes? While individual criminal responsilyilihas a result in that an individual can be
held criminally liable and be punished, a colleetigannot bear criminal responsibility
therefore collective responsibility would be a treg@ notion with no practical results or
consequences, even more, it could divert attergigay from individual responsibiliy: So
what purpose would the acceptance of the notiaolbéctive guilt or collective responsibility
serve? State policy is formed and executed by iddals and since the state is an abstract
entity, the best solution there is, is to catch itgividuals. If in the end there is not one
individual willing to execute a cruel state poliégaring criminal punishment, we have
reached our goal.

Law and enforcement should work together and lanvardy be effective if it can be
enforced. International law generally suffers framack of top-down enforceability. The
measures available in international law to enfatseules are weak, hazy and not effective. It

%9 Simpsonsupranote 51, at 57.

0 0. Hoffe ‘Moral Reasons for an Intercultural Criminal Law. Philosophical Attempt’, 11:Ratio Juris
(September 1998) 206-27, at 210.

1 Once a group is identified as collectively resgibte for a harmful situation, we forget about theividual
actions which lead to this situation.” Mellensaipranote 44, at 37.
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is precisely individual responsibility under intational criminal law that makes international
norms enforceable. This notion is a rare but welaonstraint on national sovereigffy.

This question gets particular relevance today edriternational Criminal Court starts
functioning. It is concentrating on punishing indals and it puts the primary responsibility
of prosecution on national courts who are alsoidgatith individuals. This system is hoped
to result in an increased activity of prosecutidrwar crimes around the world, both on the
international and national level. Moreover, to lo@t a broader picture, collective
responsibility would not help peace-process eitfierstigmatize a whole nation as guilty in
committing a crime is a seed for further violenod &ostilities’

Furthermore, it seems there is anyway too muchgatitig factor for crimes
committed in war and mostly only a small proportiohthe real perpetrators are held
responsiblé? So it seems neither correct nor helpful to engagediscussion over collective
responsibility, because “[o]nly individualized jie# could ensure the relevance and
meaningfulness of international law. Abstract eésgitvere out, flesh and blood human beings

were in”®°

%2 See Simpsorsupranote 51, at 55.

8 An important idea behind the notion of individuaiiminal responsibility for certain conduct is &void
stigmatizing a particular group of people as crahinncluding, for instance, a particular partyao armed
conflict, as this may make future peace and retiation more difficult to achieve.” See Boatpranote 33, at
304.

® “There is already altogether too much mitigatidriegal liability for criminal action in war. A sigle act of
murder in domestic society is treated as a sentaitter by the law. For a variety of reasons—retiidyy social
defense, deterrence, and so on—it is held to lyeeaft importance to bring the murderer to accoiiten an
unjust war is fought, the result may be the wrohdgdliing of many millions of innocent people—munde
millions of times over—but who is ever brought tocaunt?” See McMaharsupra note 25, at 11. See also:
“when unjust wars are fought and vast numbers mdédent people are slaughtered, it usually turnstpusome
sort of legal alchemy, that no one is responsibtéepne is guilty, no one is liable, and no oneusiphed—a
happy outcome for all those whose guilt is reciptlycdiminished by the guilt of others until thaeenone left
for anyone at all.” See McMahasypranote 25, at 11.

% Simpsonsupranote 51, at 56-57.
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