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The reception and application of EU competition rués in Hungary: an

organic evolution
Tihamér Téth*

INTRODUCTION

The first modern Hungarian competition act adoptedd990 was based on to a great extent
on the German and EC competition rules. The Huagafompetition Authority (the
Gazdasagi VersenyhivatalGVH), an independent agency entrusted with thdlipu
enforcement of competition law has been strivingestablish a highly regarded status not
only in the Hungarian public administration systbuat also at European level. The Europe
Agreement and the preparation for EU membershipemiad approximation inevitable. In
this chapter | will present how Hungarian compefitirules and the practice of the
competition authority were influenced by the EC &tdr the EUacquis The legally binding
obligation to bring domestic competition rules imel with Community standards turned later
into a process of drawing inspiration not only fra hard law but also from soft law
instruments in cases where Hungarian competitidasravere applied. According to a
statement of the GVH which has been on its welssitee 1 May 2004,

‘EU accession brought significant changes in thenmetition rules concerning
undertakings - now the Community competition rubege directly applicable to
Hungarian undertakings as well. At the same timesehrules were not completely
unknown for the Hungarian undertakings and enfarc&p fulfil the obligation of
approximation of the law, undertaken in the AssbmmAgreement, the Hungarian
competition law continuously followed and took ovlke most important norms and
principles of the EC competition rules, furthermdine approximation of Hungarian
competition law with the Community norms is contims from the accessiof.’

In the first part of this Chapter study we will denstrate the merits of this statement by
looking at how the GVH prepared both itself andtginess sphere during the pre-accession
period for the EU membership era. Second, we widllgze the most important changes in
legislation following EU accession and also the migortant features of law enforcement
to show how autonomous the legislative and enfoergractivity of a new Member State can
be. The functioning and the leading role of thedpean Competition Network (ECN) in
promoting a soft form of harmonization, known asreergence’, will be presented.

The temporal scope of this study ends on 30 Jua&,28us covering the experience gained
during the first eight years of EUmembership. As to the material scope, | will focus

antitrust issues of anti-competitive agreements @mnase of dominance, but | will have a
quick look at concentrations between undertakimgsr§ers and acquisitions, M&As) and
also unfair commercial practices, such as the decepf consumers. As far as institutions

! Assistant professor Pazmany Péter Catholic Urityeasd of counsel at Réczicza White & Case LLP
Budapest. | am grateful to Pal Szilagyi, &iarnay and Méarton Varju for their comments. Théper is
published in the framework of TAMOP No. 4.2.1.B-4/MR-2011-0002. project (furthering scientific
research at the PPKE) of the Pazmany Péter Catdaolicersity.
http://Iwww.gvh.hu/gvh/alpha?do=28&pg=69&m5_doc=4258803_act=7&st=1&m5_lang=en

% For the sake of convenience, | will always refefEtJ rather than EC or Community law.and | will ube
current post-Lisbon numbering of the relevant Tyeaticles (Article 101 TFEU being Article 81 ECdan
Article 102 TFEU being Article 82 EC)



and procedural rules are concerned, | will focus tbe GVH, but the activity of
administrative and civil courts will also be toudhgoon.

THE LONG ROAD TO EU MEMBERSHIP

Before presenting the most important features afigdwian competition law following EU
accession, it is important to take a look at sonséohc events in order to understand the
evolution of the competition law regime in HungaRecalling the legal obligations to adopt
EU-like competition rules and also the voluntaryeopess of the GVH to absorb EU
experience helps us to understand why 1 May 2004ndt have a dramatic effect on
Hungarian law, at least from a competition law pecdive. If we disregarded the diplomatic
and constitutional battle relating to the ImplenmagtRules of the antitrust provisions of the
Europe Agreement, it could be concluded that Hungaind more precisely the GVH, had
been a diligent, open-minded student of the EU Casion.

Harmonized legislation and enforcement

The story started with the signature of the Eurdgeeement (EA) in December 199 By
that time, the GVH had already completed its fyrsar of enforcing Act LXXXVI of 1990,
the first modern act on competition law in Hungafhe EA included two competition
related provisions. Articles 67 and 68 EA mention@thong others - competition law, where
approximation was needed ‘as far as possible’. clrti62 EA incorporated rules for
agreements and abuses affecting trade betweerothigcting parties akin to those in EU
law, ang also provided that ‘implementing rulesogld be adopted by the Association
Council:

On this basis, busy work started to bring the Hulagacompetition act in line with EU rules
and to adopt the implementing rules of Article 6&. Hn the meantime, the Commission
issued its White Paper on the preparation of tlse@sated countries for integration into the
internal markét This document, which paved the way for accessEmphasized the

underlying importance of law harmonisation in &lds of competition law as the only way
to achieve a level playing field with Member Statelsere the direct applicability of EU

competition rules made legal approximation unneargss

After thorough negotiations between the CommissidG Competition (or DG IV as it was
known at that time) and the Hungarian represergstiin November 1996 the Association

* The competition chapter of the EA took effect attg in 1992 thanks to a so called Interim Agreement
covering the trade related elements of the EA.

® Article 62 reads as follows:

1. The following are incompatible with the propenétioning of the Agreement, in so far as they raffgct
trade between the Community and Hungary:

() all agreements between undertakings, decislpnsassociations of undertakings and concerted ipesct
between undertakings which have as their objectefbect the prevention, restriction or distortion of
competition;

(ii) abuse by one or more undertakings of a dontipasition in the territories of the Community dridungary
as a whole or in a substantial part thereof;

(iii) any public aid which distorts or threatensdistort competition by favouring certain undertads or the
production of certain goods.

2. Any practices contrary to this Article shall #gsessed on the basis of criteria arising fromagiication of
the rules of Articles 85, 86 and 92 of the Treatiablishing the European Economic Community.

® Adopted by the Commission on 3. 5. 1995.



Council adopted the Implementing Rules of the argttpart of Article 62 EA.Article 1 IR
provided that antitrust cases which may affectdarbdtween the Community and Hungary,
shall be settled according to the principles cam@diin Article 62(1) and (2) of the Europe
Agreement. The competence of the Commission anéid to deal with these cases shall
flow from the existing rules of the respective Bgiion of the Community and Hungary,
including where these rules are applied to undaertgk located outside the respective
territory. Both authorities were to settle thessesain accordance with their own substantive
rules. This seemed to suggest that neither thenBAthe IR were believed to establish a new
set of directly applicable competition rules to beforced either by the GVH or the
Commission. However, Article 6 IR also made it cldaat the competition authorities shall
ensure that the principles contained in the blogkngtion regulations in force in the
Community are applied in full. The IRs were incaided into the domestic law system in an
Annex of a Government Decree.

In the same year, the new, ‘harmonized’ competithah was adopted by the Parliament,
replacing the previous competition act from theryE290® The new act was welcomed by
the EU Commission which praised Hungary’s ability dope with the EU membership
criteria. No wonder: the 1996 Act introduced a Berls-type exemption system, featuring
both individual and block exemptions, and also ingx the general prohibition of vertical
restraints. In the meantime, much has changed in European efitiop law. First, the more
economic approach adopted by the Commission toweedscal restraints resulted in a
scenario very similar to that which existed in Hangunder the 1990 Competition At.
Fortunately, the eight Hungarian block exemptiorcrdes were tailored more to the
Hungarian legal traditions based on defining blhsted restraints, rather than to the Brussels
straightjacket approach focusing on white clau3dse changes in the policy on vertical
restraints made harmonization fairly difficult.

As noted by Katalin Cseres, the interactions betwield institutions and new Member States
were characterized by a strong top-down approadchmivas inherent in, but perhaps not
indispensible to, the process of accession of ticesmtries to the EY The far-reaching
harmonisation did not generate serious academiatdelthough it could have been
guestioned to what extent a national competitiow l@egime should ‘copy-paste’ the
integration oriented Community competition law gyst Approximating Hungarian
competition law to that of the EC lead to signifit@hanges int he treatment of agreements
between producers and distributors. Restrictionsvertical distribution agreements are
usually not seen as evil by domestic competitiogimmes, whereas EU competition law
prohibts all kinds of territorial restrictions whicwould hinder parallel trade between
Member States. Still, the work was done and theufeable results in the diplomatic sphere
were not jeopardised by negative experiences inagh@ication of the new harmonized

" This was one year after the deadline foreseehd¥RA. The Implementing Rules on State aid prowisioave
never been adopted, due to the resistance of tingdtfian government to introduce the strict EU rddefore
accession and also because of the constitutionladliggtomatic problems experienced with the antitiRs.

8 Act LVII. of 1996(HCA).

® Previously, only price-related vertical restraimtsre prohibited in Hungary, and all other verticastraints
fell outside the prohibition.

10 Act LXXXVI of 1990. The roots of the “old” Hungaah competition law stem back to the years betwhen t
two world wars. As Ferenc Vissi, ex-president af BVH put it: ‘Does it make sense to condemn attioal
restraints and then (block) exempt 90% a la Bresselto accept 90% and condemn only 10% a la Bastap
— quoted by Barry Hawk: System failure: verticadtraints and EC competition law; CMLR 32 973-98993,
p. 980.

1 Cseres, p. 23.2?2??



competition act. The performance of the GVH apmythat act proved to be a positive
development in the assessment of Hungary's prepesedo join the Union.

On 15 June 1997, the Commission presented itsapiom candidate countries' preparedness
to join the EU. This was the first time that asat@il countries received an ‘official
evaluation on how far they had progressed with kavmonizatiort? The opinion on
Hungary was especially favourable and the new cditigpe act was acknowledged to
‘represent a significant step towards achievingrtbeessary approximation of legislation in
the field of antitrust™® As for institutional questions, the skills and féorts of the GVH
were praised as representing a significant stepridsvcredible competition law enforcement.
Procedural rules, in particular due process and fparty rights, satisfied the requirements as
well. Further refinements were recommended onlyhia field of procedures and merger
control.

The GVH has always been open to following Europease law and the practice of the EU
Commission. Even when it had no legal obligationdi so, it often relied upon the
judgments of the EU Courts and Commission guidslif®r example, in case Vj-4/2003 its
decision not to challenge the distribution agreeni@mtween the No. 1 mobile operator and
its dealers was expressly based on EU law and dmen@ssion’s vertical guideliné$.The
Competition Council argued that the business walatiip between the parties can be
characterized as a genuine agency agreement fingfahder the scope of Article 101 (1)
TFEU.

Subsequent amendments of the Hungarian competitbralso reflected a pro-European
approach. Even in areas where there was no foraval Harmonization obligation, the
Hungarian legislator, relying on the proposals etated by the GVH, imported certain
procedural instruments which worked well on thedpeian level. With the 2000 amendment,
the possibility to issue a preliminary position the Competition Council was created,
mirroring the Commission’s statement of objectiomsd rules on dawn raids were
introduced™® In order to strengthen anti-cartel activities, ewnwell-resourced Cartel
Department was also established. At this time wdaetels became the most important enemy
at the European level, the policy of the GVH alsitofved this line.

The constitutional battle: a war without winners

The so far harmonious process of legal harmoniatith the potential of future accession
was disupted by a judgment of the Constitutionalil€AAfter spending two years discussing
a submission prepared by Barna Berke, at that dimeiversity lecturéf, the Court delivered
a judgment which provoked the amendment of the émpihting Rules (IRs) to the
competition provision of the EA. The judgment ore tsubstandé declared that in

12 See in detail about the processes and institutibregal approximation in Hungary R. Sommsich sytter

in this volume.

13 Commission Opinion on Hungary's Application for ideership of the European Union, point 3.1 (English
internet version page 48.)

% The decision was addressed to Westel Rt., nowdalimobile and was delivered before Hungary’s EU
accession.

15 Act No. CXXXVIII of 2000.

18 Dr Berke became the chairman of the Competitionr€i and a vice-president of the GVH in 2000.
17.30/1998. (VI.25.) AB decision. In a previous judgant delivered in 1997 (4/1997. (1.22.) AB decigitime
Constitutional Court declared that it has the potwerheck the conformity of international agreersenith the
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implementing Article 62(1) and (2) EA the Hungariaathorities should not apply directly
the criteria referred to in Article 62(2) EA. Thevgrnment decree incorporating the IRs as
its annex were held partly incompatible with then€titution’® The decision on the
annulment of this part of the decree was postpamgiti31 December 1999 to give sufficient
time for the legislator to reconcile the confligiiprovisions. The Parliament failed to meet
this deadline, still the Constitutional Court awditthe adoption of the new IRs by which
Hungary stepped on a different route than theaktite associated countries.

The Constitutional Court explained that on the baad neither Article 62 EA nor the IRs
has direct effect, and that Article 1 IRs do neh@ly mention the GVH as the competent
Hungarian authority for maintaining contact with DG but also obliges the competition
authority to apply the criteria mentioned in Arid2 EA. Also, the lack of direct effect does
not mean that this article poses no obligation amd#rian authorities at all. Quite the
contrary, cases falling under the EA are subjeciual regulation The GVH must interpret
the Hungarian Competition Act in the light of crigearising from the application of (former)
Articles 85 and 86 of the EC Treaty. If no EU-camfiointerpretation is possible within the
boundaries of domestic law then Article 62 EA via# infringed. In competition cases, the
GVH may not apply Article 62 EA, which lacks diregffect, but must rely on the Hungarian
provisions. Since EUy law principles determine theerpretation and the application of
domestic law, the decisions of the GMkE a visundertakings are therefore determined
indirectly by these criteria. As to the notion dhat constitute these criteria the Court pointed
out that they encompass the whole of EU competiaan The significant importance of the
EU Court's judgments and the decisions of the Casiom were underlined.

The Court objected to the fact that EU norms werply referred to in both the EA and the
IRs without being subject to the usuatinsformation procedureequired in the dualistic
Hungarian legal system. Since neither the EA ner R differentiated between criteria
existing at the date of the signature of the EA maoins to be created in the future, the GVH
was obliged to take into account all criten@ghout respect to their date of adoptiohrticle

1 IRs were declared incompatible with the Consttu because it prescribes the direct
application offuture Community norms the creation of which cannot tu@nced by the
Hungary as an association state. Article 6 IRs feasd incompatible with the Hungarian
Constitution because it clearly obliged the GVH dpply the EU block exemption
regulations which under EU law are directly applicable in dember States requiring an
agency of an association state to disregard thal usguirement of a transformation process
applicable to norms of international law. This nteam infringement of 2.8(1) and (2) of the
Constitution according to which the Republic of igary is an independent, democratic state
governed by the rule of law.

As | have argued elsewherethe problem with the Court’s approach was thabitk a

decision on the meaning of an international agregmarilaterally, while it is an established
principle of public international law that provis® of international treaties must be
interpreted by common accord of the parties. At time, it was far from clear how the EU
Commission intended to interpret the IRs, and th@&1@id not consider itself bound at all to
apply EU rules directly or indirectly. Also, it wast excluded for the Constitutional Court to

Hungarian Constitution even after they had beeneslgand properly transformed into the Hungariaralleg
order.

'8 More precisely, the annex of the decree, the &irst second paragraph of Article 1 and Article 6gooup
exemption regulations, were found to go againssttutional principles.

19T, Téth: Competition law in Hungary: with harmaaion towards E.U. membership; E.C.L.R 1998/6.
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develop an interpretation of Article 62 which woulhve been compatible with the
requirements of the Constitution.

Following intense negotiations with the EU Comnuossi the Decision 1/02 of the
Association Council adopted the new ImplementindgeRwf Article 62 EA, mirroring the
approach of the European Economic Area’s competitites® The new rules went beyond
what was expected by the Constitutional Court: theyng more than simple interpretation
tools, created new substantial competition rulgscises affecting intra-Community trade.
Just like under the EEA Agreement, the general @titapn law provisions following
Articles 101 and 102 TFEU were supplemented by Efulations and notices which took
effect once they were put on a list annexed tatireement.

As a result of the Constitutional Court’s decisighich took Article 62 EA and the relevant
IRs seriously, competition law had thus been dap#id in Hungary even before when that
duplication becomes inevitable after a state's sstor to the EU.. The IRs were
promulgated by Act X of 2002 which took effect orAfril 2002 and had been in force for
about two years before the accession of Hungatlygd=U. This unique event, however, had
no direct effect on how competition law was applfore 2004. There is no evidence of
competition cases which were exclusively decidedeunthis law. There were only a handful
of cases where this law was invoked as a paraliglllbase to the applicable Hungarian rules,
all of which were decided in 2006, two years aff#y accession when duplication was
already part of the systeth.This contributed, however indirectly, to the sisscef the
accession process: the GVH was forced to engagi@ranging public education to explain
how the new set of rules affect The business enment in Hungary.

VOLUNTARY LEGAL APPROXIMATION FOLLOWING MEMBERSHIP

On the day of the accession to the European Urioa, Europe Agreement and the
implementing act lost their binding effect. Hungawas no longer under an obligation to
harmonize its competition law provisions with EUwlalnterestingly, in this field EU
accession resulted in fewer obligations than edisteder the associated state status. There
was no obligation anymore to mirror EU principlasdomestic law; EU law applied with its
full stringency. Just to note, the Accession Temationtained no derogation whatsoever as far
as competition rules addressed to undertakings wereerned. Due to the new EU
implementing regulation, Regulation 1/2003/EC, tiaure of the obligation was changed,
the emphasis shifting from law harmonization tovargent law enforcement at the EU level.
This did not mean, however, that domestic substhntompetition rules were ‘de-
harmonized'. In the interest of economic operatmd also to make the life of the GVH
easier, national competition rules continued ty @ EU principles. Hungary could have
adopted, for example, block exemption regulatioxsngpting from the prohibition certain
competition restrictions not affecting the funciioy of the common market, or to phrase
parallel block exemptions in line with the partmublemands of the business environment in
Hungary. This sovereign approach emphasising teeéndiness of competition policy and
enforcement in Hungary has never materialized.

% The new text was based on the initiative of thendstwian government. The Commission services were
obviously not enthusiastic about the idea of havimigue Hungarian-IRs different from all the oth&s
adopted in other candidate countries.

% The obvious reason for this was that the EA coitipetiaw act was applicable for conduct that oeclr

before May 1, 2004. These competition restrictivase investigated and ruled on some months or gears

later, at a time when the act was not in placeraase.



The Competition Act of 1996 has been amended sktweras since 1 May 2004. There were
two driving forces: first, national procedural rsilead to be laid down to ensure the smooth
functioning of Regulation 1/2003/EC. Second, thesie to maintain a high level of
convergence with EU norms was still present. Athiofirst set of amendments, provisions
had to be made, for example, to allow for the dlesaf a case if the EU Commission starts a
procedure concerning the same market conduct.

In the autumn of 2005, the exemption systemas terminated, and detailed rules on legal
professional privilege were introduced into the HG#difying the case law of the EU
Court® Evidently, Hungarian harmonization efforts did nonly take as a basis EU
legislation and soft law but also the case lawhef EU Courts. Another example worthy of
mention is the definition of dominance introducedhe HCA in 1996 copying the definition
provided by the Court of Justié&In 2009, detailed provisions on leniency applimasi were
introduced and the substantive merger test wasghtoin line with EU rules. These
amendments were not driven by legal obligationsklyua more practical need to avoid the
parallel existence of two diverging sets of compmtirules. Despite the general tendency in
Hungarian legislation to ‘copy-paste’ EU rules,dtworth mentioning that the somewhat
different domestic rules on tie minimisexception survive®

In European competition law, harmonising legislatias important, but consistent
enforcement practices and jurisprudence are evear @ Below, we will show that the
overall attitude of the GVH has always been EUriilg - the Competition Council based its
decisions on the principles of the EU courts’ ciase and the soft law documents issued by
the EU Commission. A divergent interpretation of &Bttl Hungarian competition norms was
the exception to the rule, a consequence of humetork rather than the result of conscious
resistance.

THE EUROPEAN COMPETITION NETWORK: CONVERGENCE IN PO LICY AND
ENFORCEMENT

The procedural reform which took shape in Regutafit?003/EC led to the creation of the
European Competition Network (ECN). The ECN, evhough it has its own organic
structure, work plan and achievements, is in no aynternational organization. It is the
label for the various types of informal cooperatamtivities of the EU Commission and the

2 gefore the amendment, agreements restricting citigpebut meeting the exemption criteria were deetl
legal by a decision of the Competition Councilte tequest of the undertakings concerned. The Bdgsd its
system of Article 101 (3) TFEU with an effect of &, 2004, most Member States followed the move.
Following the reform undertakings are expectedcetbevaluate their agreements relying on experdllegd
economic advice.

% The conditions for legal professional privilege were set out in paragraphs 21 and 23 of the judgment
in Case 155/79 AM & S Europe v Commission [1982] ECR 1575.

24 Judgment of the Court of 14 February 1978 in @%&6United Brands Company and United Brands
Continentaal BV v Commission of the European Conitiegn1978] ECR 207.

% The Hungarian legislator codified an earlier vensof the EU Commission’s de minimis notice. Thie iig
that under 10% market share anti-competitive agestsrare legal except for hard core price fixind ararket
allocation cartels. EU rules include a higher ogjlfor vertical restraints (15%) but also have nexeeptions
to this preferential treatment, like vertical resptice maintenance or absolute territorial pradecoffered to a
trader.



national competition authorities (NCASs) relatingth® application of Articles 101 and 102
TFEU. The ECN is one form of network governancending to achieve convergence in
policy and law enforcement. In a broad sensesit alcludes the activity of the more formal
Advisory Committee which, among other tasks, git®®pinion - which is later published in
the Official Journal - on draft EU Commission demns and legislation. The ECN is not
simply a shorthand for the co-operation betweemeigs investigating individual cases but
the system also allows the enforcers of EU conipatitules to pool their experience and
identify best practices. Within this club, the Eldr@mission still plays the leading role by
setting the principles of EU competition policy amhjoys a power of a somewhat
hierarchical nature: if it opens proceeding in aecall other NCAs will be relieved of their
competence to apply EU law in the same subject.

Regulation 1/2003/EC mentions the ‘network’ only its preamblé® Point 15 of the
preamble declares that the Commission and the dittopeauthorities of the Member States
should together form a network of public authostapplying EU competition rules in close
cooperation. For this purpose, the regulation setsaarrangements providing for the ‘free
movement’ of information among the agencies incigdionfidential information, subject to
certain conditions. There are also various ruleghernallocation of cases within the network.
The functioning of the ECN is elaborated in a $aft-document. The Commission’s notice
on cooperation within the Network of CompetitiontAarities formed part of the regulatory
package adopted in 2003-208/4.

From a legal point of view, it is important to miemt that the notice includes an annex in
which the competition agencies of Member Statesnasledge the principles of the
cooperation notice and will abide by those prirespl especially those relating to the
protection of the interests of applicants for leci Not only the Commission, but also the
overwhelming majority of Member States, considext tit is in the public interest to grant
favourable treatment to undertakings which actiweyoperate with it in the investigation of
cartel infringements, in the form of reduced finas.point 38 of the notice acknowledges, in
the absence of an EU-wide system of fully harmahieaiency programmes, an application
for leniency to a given authority is not to be ddesed as an application for leniency to any
other authority. It is, therefore, in the intere$tthe applicant to apply for leniency to all
competition authorities which have competence fyaprticle 101 TFEU.

It is one of the principles of the ECN that whereNCA deals with a case which has been
initiated as a result of a leniency applicatiomiist inform the Commission and may make
the information available to other members of teemork. Regulation 1/2003/EC stipulates,
however, that information submitted by a lenien@plecant will only be transmitted to
another member of the ECN with the consent of tpglieant. The co-operation notice
provides that network members will encourage leryeapplicants to give such consent.
Information relating to cases initiated as a reetih leniency application will only be made
available to those NCAs that have committed theweselo respecting the principles set out
in the notice. The list of these agencies is phblison the website of DG Competitith.

% The Commission’s implementation of regulation NtB/2004/EC relating to the conduct of proceedings b
the Commission pursuant to Articles 81 and 82 ef HC Treaty (today Articles 101 and 102 TFEU) doets
even mention this phrase.

12004/C 101/03

2 hitp:/lec.europa.eu/competition/antitrust/legislation/list_of_authorities_joint_statement.pdf. The list contains
27 Member States with 37 agencies (the U.K. hagfample seven regulators that may apply EU cormipreti
rules). In Hungary the GVH was properly authoribgdhe government to sign this annex.
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If we consult the GVH’s latest report to the HungarParliament, we can observe that in
2010 there were 31 Advisory Committee meetings,tbetGVH participated only 8 times,
with three occasions relating to Commission ingadions and five concerning drafts of
legislation”® The GVH was more active in the ECN working groupase handlers of the
GVH and sometimes members of the Competition Cowaeitributed to the formation of
European competition policy in 13 groups.

The nature of activities can be understood if @muk$ at the ECN's website operated by DG
Comp3® What is perhaps the most obviously successfulcasgieghe work carried out inside
the ECN was the elaboration of a model leniencgm to improve the handling of parallel
leniency applications in the ECN.The legally non-binding document sets out the main
procedural and substantive rules which the ECN negsbelieve should be common in all
programs. For cases concerning more than three KEeBtates, it introduces a model for a
uniform summary application system for immunity kgadgions. The process leading to the
adoption of the document and its aftermath is idahto the formal adoption of an EU
directive. This is a hallmark of soft-harmonizatiohquasi-legal issues, such as the practice
of enforcement agencies and soft-law guidelinedHdumgary, the 2009 amendment of the
competition act incorporating detailed provisiomsleniency implemented the provisions of
the model leniency program that had not yet begadce by that time.

Developments in some Member States as regardstgnigas a good opportunity for the

ECN to herald the unity of competition agencie&urope. To answer the growing concerns
over demands by civil judges to force access teet@my documents as part of the files in
damage actions, the network adopted a resolutiterrdaned to defend the effectiveness of
leniency programmes by limiting access to theseioents®

In another detailed report, the ECN gave a sumroarjpow actively competition agencies
enforce competition law in the food sector acrossfe>® One of the driving forces behind
this could have been the need to demonstrate ftcpols and the public that competition
law is being applied to fight increasing food pac&he report includes 11 Hungarian cases,
5 of which concerned the enforcement of a spetaalet act with a prohibition on abuse of
significant market power. It is remarkable thatthve 6 antitrust procedures mentioned the
GVH applied not only Hungarian but also EU compatitaw. The annex of the report may
also be used to reveal how actively NCAs enforce délhpetition rules as compared to
relying on their own domestic rules. The percentafiethe application of EU law as
compared to the application of national competitem in the Member States in food sector
related antitrust cases was 75% in Belgium, 50%imtand and Denmark, 25% in Italy and
the Czech Republic and zero in Cyprus, meaningttieaCypriots preferred to make use of
their national competition law provisions. The telaly low level of cases involving the

% Report to the Parliament about the GVH's actisiiie 2010, can be downloaded at the authority’ssitep
www.gvh.hu.

% The ECN has always been looked at with some siospliy business and legal advisors. In order tagse
these stakeholders of European competition pdlie/ECN decided to publish more of its work online.
Outsiders interested in the work of the ECN canatenyg read the ECN Brief in English.

3L Text available in three languages at: http://aepa.eu/competition/ecn/model_leniency_en.pdf.

32 Resolution of the Meeting of Heads of the Europ€ampetition Authorities of 23 May 2012: Protectioh
leniency material in the context of civli damages ctians. Text available at:
http://ec.europa.eu/competition/ecn/leniency_material_protection_en.pdf. The document relies on
the message of a Court judgment in case C-36@0f8iderer AG v Bundeskartellamt.

% http://ec.europa.eu/competition/ecn/food_reporpeai



application of EU law can also be the result ofldve level of intra-EU trade in certain areas
of the food sector. Of the large Member States d&admad a figure of 54% in 11 cases,
Germany 85% with 14 procedures. Greece reportedrib&t food-sector related antitrust
procedures and in each of the 18 cases EU congpeldtiv was applied parallel to Greek law.
The stand-alone enforcement of EU rules at a naltibevel was fairly rare, with the
exception of the Netherlands where each of thedases reported were decided solely on an
EU legal basis.

According to recent statistics in the period betwéeMay 2004 and 31 August 2012, there
were 1531 investigations into cases of which themdek has been informed and 615 draft
decisions have been submitted by NCAs to the EU m@ission®* In the first category, the
Commission is ranked first with 226 procedureststirclosely followed by France with 211
cases, Germany is the third with 155. Hungary ratksvith 87 procedures based on EU
competition law. This reflects the GVH’s pro-Eurape attitude to enforce European
competition rules parallel to Hungarian competitia. When we look at the number of
draft decisions, Hungary is last on the top 10Wigh 22 envisaged decisions. The reason for
this wide gap between these two rankings may bentleast antitrust procedures are initiated
on a parallel legal basis as a matter of routing,ldter the jurisdictional scope is narrowed
either by the case handlers or the Competition €Cibun

TO APPLY OR NOT TO APPLY? THAT IS THE QUESTION...
The non-application of EU competition rules: the ngligent approach

Before May 1, 2004 national competition authoritthat were empowered to enforce EU

competition rules had a choice to apply their malpEU or both sets of competition rules.

Regulation 1/2003/EC made it clear that whenevaddrbetween Member States may be
affected, Articles 101 and 102 TFEU have to beiagdby national competition agencies and
courts. The practice of the GVH made it clear, haavethat this is a vague legal concept that
can be interpreted fairly widely.

The GVH was never really enthusiastic about enfigrdirticle 62 EA and the corresponding
implementing act. This is shown, for example, bgec’}-89/2003 on licensed hunting where
the decision of the Competition Council adoptedecember 2004 imposed a fine of HUF
150 million (a record level as regards associatiohsindertakings at that time) on the
Product Council of Wild Animal Products and Sergider the fixing of a minimum price for
hunting rights between the years 2003 and 2004&€Sime illegal activity was continued after
EU accession, the investigation could have, or lshbave, been carried out notonly on the
basis of Article 62 EA and the Implementing Act baiso Article 101 TFEU. The
“onsumers’ affected by this cartel were mainly éign hunters, predominantly with EU
citizenship. Despite the fact that the geographarket covered the whole territory of the
country and the obvious relationship with tradewsetn Member States, the decision was
based only on Hungarian national competition rules.

3 http://ec.europa.eu/competition/ecn/statisticsi#2m
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Another case where only Hungarian law was appleddted to a PP cartel with evident
dimensions in the EU internal mark&t.The companies involved had their seats outside of
Hungary.. Although the illegal activity also conted during the time the new competition
act implementing the Europe Agreement was stilfoirte, the decision was based only on
Hungarian law’® The decision was challenged before the court fitquestion of the legal
basis was not among the pleas raised. The sameamppican be witnessed in the Vj-
101/2004 Hungarian monocalcium-phosphate cartesidecadopted in June 2005. Although
the cartel was a genuine European one - aimira Oyand Tessanderlo N\Wwere non-
Hungarian business entities - and the activity veasinated only at the end of 2003, the
legal basis of the decision were exclusively thagirian competition rules.

In 2006, the year in which the first decision appdyEU competition law was adopted, the
GVH issued fining decisions in several bid riggicases relating to information technology
procurements. In none of those decisions was thisteexxe of EU competition rules
mentioned. This attitude did not change later.deecNo Vj-81/2006, decided in December
2007, the GVH investigated a market allocation agrent between a Hungarian company
and the Hungarian subsidiary ©fympus Although the purchaser of the medical equipment
was one single hospital, the Competition Coundihagvledged that the agreement may have
affected a wider European market due to the chenatits of the product. Despite this, EU
rules were not even mentioned in the decision.

The GVH was, as a rule, reluctant to invoke theoRaan legal basis when it dealt with
public procurement cartels. In case Vj-130/2006,@ompetition Council made no reference
at all to rules other than Hungarian ones, evemghathe practices covered a long time
period up to 2006. Despite this, the core argumehthe decision adopted in January 2009
relied on EU jurisprudence as regards the notioa single and continuous infringement of
competition rule$’ The first instance review court agreed with tleistt but held that in the

present case it was not sufficiently proven by@wH, and therefore annulled the decision.

Similar issues arose in procedure Vj-26/2006, whatbsed with a negative decision
imposing fines in November 2007, where the GVH egapbnly Hungarian rules to a vertical
agreement restricting the resale pric&safrmin PNAs and the market leadeGO software.
Although it was quite obvious that the agreemefeca#d products manufactured abroad and
distributed all over Europe, the decision faileddéer to the competition rules of the EU or
those of the Europe Agreement. A possible explanator this practice, arising from the
context of this case, is that the legal basis efgtocedure is mainly determined by the case
handlers who decide about the initiation of thecpdure. Although the Competition Council
may alter the legal basis for the procedure, lieigctant to do so. Arguably, in cartel cases it
is immaterial which legal base is chosen, but isecaf vertical competition restrictions, the
stricter rules of the EU may lead to either a défeé outcome or to the same outcome but
with a simpler reasoning. Under the Hungarian rugede minimisexception applies to all
vertical restrictions, whereas the EU rules excladl®PM agreements. Although the parties

% Case Vj-102/2004 related to the Hungarian pathefglobal cartel on the gas-insulated switch (Gh@yket
The same product market and the same cartel wee ialvestigated and later sanctioned by the EU
Commission.

% The decision also relied on the previous competitict adopted in 1990, since the cartel was dpgrhefore
1997 as well.

3" The decision quotes cases T-2/89 Petrofina SAorar@ission (judgment of October 24, 1991), T-
12/89.Solvay et Compagnie SA Co. vs Commissiongjuent of March 10, 1992) and Commission decision
2003/207/EC in case COMP/E-3/36.700 (24 July 2002).
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did indeed argue that their agreement fell under Hungariande minimisexception, the
Council felt sufficiently confident to prove illelily based on the more lenient Hungarian
competition provisions, arguing that the agreenveas$ not a genuinely vertical one, since
tthere was also a horizontal aspect between wheldssributors.

The same approach prevailed in a decision of SdyEe@009 adopted in case Vj-166/2006
concerning the distribution dflitac Mio products in Hungary. Although it was obvious that
the RPM strategy was part of a broader Europearat deast Central-European plan, the
GVH did not extend the investigation to apply EUngetition rules.

Why was the GVH not diligent enough in this respdeven if it was a formal mistake by the
GVH to ignore the Europe Agreement rules, theirliappon would not have led to a
different result. The ignorance of the Competit@©ouncil was by no way a sign of a kind of
anti-European attitude, since the reasoning otldesions followed the EU case law.. On the
positive, the application of harmonized nationainpetition law by the GVH committed to
European integration proved to be sufficient tosel@dases with decisions in line with EU
competition law principles, even without applyiring tspecial set of competition rules created
under the umbrella of the EA. It might be argueat the diplomatic and legislative efforts to
adopt the new Implementing Rules were futile, théHGmanaged to achieve the required
EU-compatible results by applying Hungarian contjmetilaw.

The non-application of EU competition rules: consa@us non-application

A second group of GVH decisions involves cases wltlee reasoning of the decision dealt
with the interpretation of the ‘may affect tradeveen Member States’ clause, however, EU
law was finally not enforced due to the lack of theer-state affect. The first such case
involving Article 101 TFEU was procedure Vj-52/2008ere the GVH imposed fines of
billions of HUF on several insurance companies, @aalers and their associations for
adopting anti-competitive agreements and for coludehaviour. The decision was based
exclusively on Hungarian competition law, but theu@cil devoted a separate chapter in its
reasoning to explain why EU competition provisi@m Article 62 EA combined with the
Act implementing Decision 1/02 of the Associatioou@cil would not apply. The line of
reasoning produced in this decision was followeduhsequent decisions of the Competition
Council..

First, the GVH quoted the relevant Treaty artialederlining that EU law should be applied
only when trade between Member States is affedfélden interpreting this clause, the
Council referred first to seminal judgments frone tBU Court, among otheiGonsten &
Grundig Hugin and Ambulanz Gléckne? The GVH was prepared to take into account the
Commission’s guidelines adopted in this fidldHowever, there were much more direct
references to EU judgments, and the rules in thdefines regardingle minimiseffects
which have a regulatory character going beyondsttuge of EU court judgments were not
mentioned at all. The agreements in question redua fairly complex competition law
assessment. The Council held that the potentiateffon the insurance markets are relevant,
since it is unlikely that the car-repair market wawaracterized by inter-state trade. The

% 56. and 58/64. Etablissements Consten S.a.R.LGanddig-Verkaufs-GmbH v. Commission (ECR 1966., p.
299.); C-22/78 Hugin v. Commission (1979) ECR 186&ra 17. and C-475/99 Ambulanz Gléckner (2001)
ECR 1-8089, para 47.

%92004/C 101/07
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Council believed that even on the insurance math@ate were no significant effects, given
the nature of the activity and that only Hungar@mpanies that were formulating their
business policy on a domestic basis were subjebietinvestigation

Another example from the early years is the denisidopted in case V|-69/2005, relating to
the abuse of a local telecom operator. Althoughctee handlers started the investigation on
the basis of both EU and Hungarian competitionsiullee Competition Council, referring to
point 3.2.6 of the Commission’s guidelif®explained that due to the local nature of the
conduct trade between Member States was not affedibe operative part makes no
reference to this special ‘termination’, the abo§&lominance was established without any
reference to the applicable legal bdsis.

In January 2007, the Competition Council impose@dion two foreign currency exchange
offices for the coordination of setting the pridefareign currency? Although the procedure
was started on a three distinct legal basess,dimgduthe Hungarian competition act, the act
implementing the EA and Article 101 TFEUlaws, iretbnd the Council established the
infringement only under Hungarian law. It arguedttthe collusion did not cover the whole
territory of the country as had been suspectedhiyirtvestigators, nor did the colluding
companies achieve significant turnovers, and tloggghical scope covered only one street
in Budapest. Without disagreeing with the findimshe Competition Council, it needs to be
pointed out that even a local cartel can be relef@rthe proper functioning of the common
market if the non-domestic nature of the produatgign currency) and the serious nature of
the infringement (price coordination) are estalddshlt is true that the geographical market
was local, but if we recall that Vaci Street is themary shopping area for tourists in
Budapest, the EU-link becomes fairly obvious. THeats of the cartel were felt mainly by
foreign citizens, especially by tourists from EU uleer States. Nevertheless, , we may also
conclude that involving EA or EU law directly woutsbt have made a significant change in
the determination of the case by the Competitioarcd.

Applying EU law directly

It was more than two years after accession thatCimpetition Council first relied on EU
law, alongside national competition law to estdbbs infringement in a case (Vj-180/2004)
relating to certain advertising restrictions impbd® the Hungarian Bar Association on its
members. In June 2006, the GVH imposed a rathebslefine of HUF 5 million, the
operative part of the decision simply declaringt tthee rules were anti-competitive without
specifying which set of competition rules were &bl Only the reasoning of the decision
made it clear that the decision was based on batigatian and EU competition norms. In
order to underpin the application of EU rules, @@mpetition Council made references to
the case law of the Court of Justice and also meetl the relevant points of the
Commission’s applicable guidelines. The tenor & B Court'sWoutersjudgment® was

“0 Guidelines on the effect on trade concept conthiné\rticles 81 and 82 of the Treaty (2004/C 103/0

*1 This was due to the traditional Hungarian way lufasing the operative part of decisions withouhtifging

the provision of the law that was infringed by tlhegal conduct. This can be identified only in fle@soning.
“2\/j-83/2005.

43C-309/99J. C. J. Wouters, J. W. Savelbergh and Price Watest Belastingadviseurs BV v Algemene Raad
van de Nederlandse Orde van Advocaten, interveéRa@ad van de Balies van de Europese Gemeens2hag
ECR 1-01577.
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explained in detail, since the case related tosrofea professional association covering the
whole territory of a Member State. The decisioruded a part discussing EU law and a part
relying on Hungarian in the latter of which refererio the points made regardiiputersin

the first part was avoidéed.

One month after the Bar Association decision, tlenfetition Council imposed its highest
ever fine for an abuse of dominanb#AV, the state-owned Hungarian railways company had
to pay HUF 1 billion for restricting access to ietwork thereby impeding competition
following the liberalization of the freight trangp®ector under EU law. In this decision, the
relevant legal basis was mentioned in the opergias¢ of the decision. Furthermore, not
only Article 101 TFEU but also the Europe Agreemeihés were precisely referred to for the
period before 1 May 2004. The reasoning devoteeparste chapter to the interpretation of
the inter-state commerce clause of Article 101 TFEWas obvious that the conduct of an
incumbent monopoly was capable of affecting thecstire of competition in a recently
liberalized market and also directly hindering #r@ry of new, foreign competitors. The
Competition Council also noted that the somewhtérdintly phrased provisions of the IRs
and the TFEU, the former referring to trade betw&kmgary and the Community’ whereas
the other to ‘trade between Member States’, havieetinterpreted identically. The Council
later quoted several judgments from the EU Courterwit explained the notions of
dominance and abuse. The explanatory part of thisida made no real distinction between
the different competition rules which were appliéidelied heavily on EU court judgments
and established the applicability of Hungarian suleferring to these. It was also taken for
granted that the Europe Agreement rules have appbked in the same manner.

In November the same year, another EU-related lcdet@sion followed. The Competition
Council fined several egg producing companies aed aissociation for information sharing,
limitation of imports and promotion of exports inder to secure stability in the Hungarian
egg market. In addition to the EU rules the contipetirules of the Europe Agreement and
Act X of 2002 implementing Article 62 EA were alsovoked. The operative part of the
decision simply declared that the activities wenéi-eompetitive; the legal basis for this
statement was explained only in the reasoning.tP&@5 made it clear that the findings of the
Competition Council were based on the Europe Agesgnfor the period between 1 April
2002 and 30 April 2004, Article 101 TFEU from 1 M2§04 and the Hungarian Competition
rules for the whole duration of the infringemenheTreasoning of the inter-state commerce
clause of Article 101 TFEU was rather short. Theu@ul devoted just one sentence to
explain that this criterion was met since the catdwovered the whole territory of the
country, protecting the interests of all Hungaregg producers, and from time to time also
directly restricting trade with other EU countrié¢either the Commission’s guidelines nor
the case law of the EU Court were referred to.

The structure of the decision followed a pragmagproach. Due to the almost identical
wording of these three sets of competition rules @ompetition Council noted that there is
no need to analyze their applicability separatellyregarded them practically as if they were

4 \When both national and EU competition rules amolked, the reasoning requires extra effort fromlédve
enforcer. That is perhaps one of the reasons wby@WH did not find it necessary to invoke EU rulas
addition to the Hungarian competition law provisioin this case the Council first explained how ¢lements
of Article 101 (1) were met and why paragraph (Zsvinapplicable. The relevant provisions of the ¢rran
competition act were analyzed after that, almoglidating the text of the decision.
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one. This ‘single competition law’ approach domathimost of the decisions adopted later
on, just like in a a decision adopted in Novemb@d72imposing the highest fines of that
year. . The French owned newspaper distributor emy@and the Hungarian Postal Services
were fined HUF 936 million because they allocatestkat segments between themselves.
The operative part of the decision was again ‘rautvhile the reasoning part explained that
there was no need for two separate analyses sheeawo laws are almost identical.
However, there was no mentioning of the Europe Aigrent’s competition rules whatsoever.

In a decision adopted in September 2009 the CotigpetiCouncil referred to the
infringement of EU competition rules in the operatpart of the decisioff.Case Vj-18/2008
involved almost every Hungarian bank and the tvabgl payment card compani&4saand
MasterCard The GVH held that their agreement to establisth ealculate the multilateral
interchange fee (MIF), as a kind of internal cdstreent affecting the final fee charged to
customers was in violation of both Hungarian and Edmpetition rules. The relevant
provisions of the Europe Agreement were not meetloriThe problem of card fees kept
many European competition agencies busy at tha, tewen though the inter-state nature of
the MIF was far from obvious in the Hungarian casiace the agreement related only to
cards issued in Hungary and the basic agreemenbde adopted a long time before, in the
mid 90s. The European dimension of the problem emphasised by the fact that the
European Commission was also conducting a patiaNeistigation regarding the inter-state
aspects oWVisds rules. Regarding the applicability of Article 1OFEU, the GVH held that
trade between Member States was affected sincagtteement covered the whole territory of
Hungary, most of the companies concerned belongeauttinational groups and the income
generated was significant.

This case can be seen as an example of how natongletition agencies may develop the
interpretation of EU competition rules. The Comipeti Council decided that the MIF
agreement was not only anti-competitive in its @Bebut also by its aim. This was a new
approach, indirectly endorsed by the EU Commisgianng the obligatory consultation
process under Regulation 1/2003/CPrevious Commission decisions had found
agreements of this type to be an infringement ohetition only after a careful analysis of
their effectd’, even though the latest decision addressddasterCardconsidered that the
aim-path was also not impossible to foll&Relying on the special, facts of the Hungarian
MIF case suggesting a serious cartel conspiragyibmpetition Council decided that not
only the effect but also the aim of the conduct wais-competitive.

The first public tendering cartel case where theHG&&tablished the infringement of EU
competition rules was decided in June 2010. Praeedj+174/2007 related to the allocation
of a number of railway renovation works among cargdion companies. Just to note, the

“5 As noted above, the operative part of the decisimirihe Competition Council identify usually thenduct
held illegal without mentioning the appropriatedébasis.

4 Article 11(4) provides that ‘no later than 30 ddysfore the adoption of a decision requiring that a
infringement be brought to an end, accepting comiits or withdrawing the benefit of a block exeimpti
Regulation, the competition authorities of the MemBtates shall inform the Commission. To thatatffthey
shall provide the Commission with a summary ofdhee, the envisaged decision or, in the absenoeofhany
other document indicating the proposed course tidrac

" See for example 2001/782/EC Commission decisioptd on 9 August 2001, COMP/29.373 (Visa I.) (OJ
L 293., 2001.11.10., 24-41. p.)

8- 0On 19 December 2007, the Commission adopted Bad(2007) 6474 final relating to a proceedingemd
Article 81 [EC] and Article 53 of the EEA Agreemd@OMP/34.579 — MasterCard, COMP/36.518 —
EuroCommerce, COMP 38.580 — Commercial Cards.
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operating part followed the traditional approach did not contain any reference to the legal
basis relied upon. Points 181-197 of the decismpasing record fines were devoted to the
analysis of why and how trade between Member Statag have been affected by the
collusion. To compare, in the MIF decision the Cetitppn Council made considerably less
effort to discuss the jurisdictional issue. Thesmang followed both the structure and the
content of the Commission’s notice on the integtieh of ‘may affect trade between
Member States’.. Firs, the notion of ‘trade betwdmber States’, second, the ‘may affect’
clause, and third, the significance of this effeatye analyzed. The connection to the internal
market was also obvious because the railway pojeete financed from European sources,
thus the mark up achieved by the cartel was paiueatly by European taxpayers.

Another case where the Competition Council baseredsoning on soft law document issued
by the EU Commission was case Vj-195/2007. In Fatyr2010 the GVH imposed fines on
the French owned Hungarian Newspaper Distributompamy and several newspaper
publishers also under foreign ownership. The igement involved a special market
allocation arrangement involving a non-compete sgaattached to the privatization of the
newspaper distribution business of the Hungariast Pc1998. The remarkable feature of the
decision was that the core of the reasoning retieda soft law document issued by the
Commission in the merger field. The communicationaacillary restraints of March 2085
sets out conditions under which the Commission ewthluate a non-compete provision not
as a form of cartel but as a natural attributentoauthorized concentration. The Competition
Council ruled that since the conditions contairteelein were not met, the agreement was a
naked cartel worth punishing.

Conclusion on the parallel application of Europearand national competition laws

The GVH has always been the frontrunner among nembgr States as far as the number of
procedures initiated under EU antitrust rules iscemned. This result, however, needs to be
reconsidered in the light of number of investigasidthat were actually closed with a decision
establishing an infringement, since a fair numbethe procedures were closed without an
adverse finding against the companies involvedpfiavide a full picture, we also need to
consider those cases in which EU law could havshould have been applied instead of the
GVH ‘negligently’ applying domestic rules only. Bhis especially problematic in cartel
cases in which the GVH rejected to realize thatappropriate legal basis for its decisions
should also have involved EU rules.

Arguably, this can be considered an insignificamoicpdural mistakenot having a discernible
effect on the outcome of the investigations. Gittemlarge number of EU-related procedures
and the general approach of the Competition Couocifer to EU case law in its reasoning,
we cannot even claim that this was an indicatiothefGVH protecting domestic competition
policy priorities and competition enforcement pgatives from European influences. The
commitment to EU competition law and policy of tGempetition Council is reflected in its
reliance on EU case law, even before EU accessaiarralized.

This non-consistent approach can be witnessedexample, by three decisions adopted
between December 2007 and December 2008, eacingetat fee regulations adopted by
associations of undertakings.

“9HL C 56, 2005. 3. 5., pp. 24-31
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In December 2007, the Competition Council fined @ember of Hungarian Architects for
fixing minimum fees for their members. The decisiomich in references to EU competition
law documents and jurisprudence. Based on the BHwtSMWoutersjudgment and point 53
of the Commission’s relevant notice, the Councilswanfident that EU law should be
applied since the decision covered the whole tagriof the country and the market share of
the association was above 5% (membership for aakitwas mandatory). The Council
guoted several seminal EU Court judgments whenatyaed the personal and material scope
of EU and Hungarian competition laws. It carefullistinguished state-related regulatory
measures from actions by associations of undegdakiestricting competition. The GVH also
relied on the Commission’s decision adopted thregrs earlier on a similar action by the
Belgian chamber of architect$The reasoning combined both sets of rules; nandi&in
was made between EU and domestic competition rules.

One year later, in a similar case, the Competi@anincil declined to apply EU competition
rules against the tariff table adopted by the Asdmn of Hungarian Journalists. It was
argued that the effects were not appreciable, mdsi to the fact that the market players are
Hungarian speaking (and writing) journalists. Theeidion did not explain in detail why the
effects were not significant; it did not even referthe relevant Commission notice. The
decision did not specify the market share of therrjelists who were members of the
association, but we can estimate it to be at [@&£0%, well above the 5% mentioned in the
Commission notice. This decision is an indicatibattthe Competition Council may not be
applying EU law consistently.

In September 2008, the GVH provided an examplésatird approach towards price fixing
regulations by associations. In case Vj-1/2008reggahe Association of Hungarian Property
Brokers the GVH failed to touch upon the possipilif applying EU law, and based the
decision and its reasoning entirely on domestic getition rules. This ‘negligent’ approach
did not mean however, that the GVH’s eyes were ghtle relevant EU practice. When the
Council analyzed the nature of the conduct, it rrefit extensively to the relevant EU
decisions providing sufficient grounds for its odecision.

The above overview of cases demonstrated thatepih af the reasoning by the Competition
Council of the requirement in EU competition lavattithe agreement or behaviour ‘may
affect trade between Member States’ was not camgistnough. In some instances it was
dealt with in a couple of sentences, while in otte&ses it took several pages to elaborate a
position in this regard. Interestingly, the Counaids prepared to rely on the soft-law
document(s) issued by the Commission as a lega.b&ss is true not only for those parts of
the notice which quote previous EU Court judgmemnis also for the speciale minimis
exception which was elaborated by the Commissiselfi{the 5% market share and the 40
million euro turnover threshold). This proves tha GVH was prepared to bring its practice
in line not only with hard EU laws but also witretpolicy of the EU Commission expressed
in the form of various soft law documents.

The practice of the GVH relating to the applicat@hEU law in its decision, an element

potentially open to challenge in judicial reivewgshnot been addressed in applications for
judicial review against GVH decisions, leaving Harigh adminastrative courts unable to
address this fundamental jurisdictional issue.

0 2005/8/EC Decision by the Commission adopted odwwe 2004 (COMP/38.549)
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SELECTED COMPETITION LAW ISSUES

After presenting the attitude of the Competitionu@al towards applying EU law | would
like to analyse a set of dedicated substantivepaocedural issues where the influence of EU
competition law can be witnessed.

Anti-competitive agreements

If we can trust the search engine of the GVH’samdfi website, there is only evidence for 12
cases in which EU law was applied alongside theigpians of Hungarian competition law..
Four of them were hard core cartel cases in then grélls, railways construction, railway
freight transport services and the newspaper digidn sectors. Two decisions found
decisions by associations of undertakings (haisgnessand construction engineers) unlawful;
the rest related to more complex issues like tgarazation of bank card payment services.
As to the infringements committed by associatiohsiralertakings, we have already noted
that the GVH'’s practice of either invoking or igmyy EU law was rather unpredictable. One
reason, but not an explanation, could have beentltiea Competition Council adopts its
decisions sitting in panels of three or five colimoembers, the composition of which
changes from procedure to procedure. To avoid icistent application of competition rules
extra effort is required by the Counicl. In the aamentioned Chamber of Hungarian
Architechts, the weak point was that it condemngely ¢he obligatory fee structure of the
association and declared the amended, now reconedgrides in its reasoning lawful.
Whilst the Chamber is entitled under legislations&i recommended fees, under EU law
which was applied in the case, the GVH should ltaree to a different conclusion under the
case law of the EU Coutt.The case law is quite clear - also referred taheyCouncil in
other decisions on associations - that even recomdatkprices of associations are usually
regarded as anti-competitive. On this basis, thé&lG@Gkould have declared the relevant act of
Parliament incompatible with former Articles 3, &0d 81 EC and establish the infringement
of EU competition rules for the recommended feewels

Abuse of dominance

The only decision of the GVH’'s practice where EWvlavas applied in an abuse of
dominance matter was delivered in case Vj-103/200He GVH investigated certain
practices byHewlett-Packardrestricting competition on the after-sales markéts regards
the conduct relating to chips for ink cartridgds procedure was terminated with reference
to Article 11(6) of Regulation 1/2003/EC since tB#) Commission opened its own
proceeding on this subject. The GVH continuednigestigation concerning the wording of
the warranty used bigP, and expressed its concerns under Article 102 TRBdthe special
Hungarian provisions on misleading communicationttes warranty was not sufficiently
clear about the consequences of users opting foiHkbcartridges. Since there was no proof
of HP actually refusing to provide a guarantee, the gea® somewhat hypothetical, and the

®1 It is a well established principle under EU law that national legislation promoting private competition
restrictions cannot limit the scope of EU competition law provisions (i.e. C-198/01 Consorzio Industrie
Fiammiferi (CIF) v Autorita Garante della Concorrenza e del Mercato, judgment of the Court of 9
September 2003, 2003 ECR 1-08055).
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Competition Council was satisfied with a commitmenftered byHP. According to the

procedural rules of that time, the GVH terminaté@ tprocedure as after a follow-up
investigation it was satisfied with the remediesraduced byHP which corrected the

wording of its warranty to make it clear that theagantee is not automatically invalid if non-
HP cartridges are used.

In its decision, the GVH referred to the Commis&amotice on the interpretation of 'may
affect trade between Member States’ to prove thewkd¢ dimension of the case. The
reasoning of the decision is not sufficiently eletted, mainly due to the early closing of the
procedure. The Competition Council seemed to beltbatHP was in a dominant position in
the distinct secondary after-market fP printers. WherHP tried to argue that there is only
one market affected where it faces fierce competjtithe Council referred to the EU
Commission’s XXV Report on Competitidfto underpin its position without specifying the
details of that reference. It is noteworthy thatdter cases the EU Commission refused to
investigate cases like this, arguing that printéermarkets are not separate relevant
markets>® The Council saw it otherwise, emphasizing thatraye Hungarian costumers are
not aware of this. However, its conduct - refusiagorovide guarantee services if damage
was caused by noAP cartridges - was held to be reasonable. It ischedr whether the
termination of the procedure was due to the comemtnor whether it would have been
terminated anyway as regards the abuse of dominandethe commitment served to please
only the concerns relating to misleading commumcatin conclusion, this was a case
where, although the outcome of the procedure waathadds with EU law, the reasoning of
the GVH showed some divergence from the EU practice

The nature of Commission comments: access denied

One of the first cases where the Competition Cduaqmplied EU law directly related to a
vertical exclusive agreement concerning the prowmisdf entry and exit ticketing system
related services provided féireng a major venue for sport and concert events inapasit.

In the reasoning of the decision, the Council esgge mentioned that it took into
consideration the remarks provided by the EU Comimis as required by Regulation
1/2003/EC and the cooperation notften the course of the judicial review of the démis
the judge demanded access to this document froBth€ommission which, in the opinion
of the GVH, was not part of the case file sinceuoents relating to the interpretation of EU
rules originating in the ECN belonged to the catg@d intra-institutional documents, which,
like a draft decision, were not subject to the asd® files rules® Interestingly, this claim
was not raised by the plaintiff, but arose from foege wanting to inform the EU
Commission of the case and was eager to see thal posiress of the relevant Commission
services from the file. Crucially, the judge comeelsthe interpretation of the GVH of the EU
provisions. The more far-reaching implication of ttase could have been that whenever the

%2 http://ec.europa.eu/competition/publications/ahnmegport/1995/en.pdf

3 As early as 1991 the Commission explained in nkpshelnfo-Lab/Ricohcase that there is no dominance
issue in printer markets (1991 Competition Poligwsletter, p. 35)

>4 Commission Notice on cooperation within the NetwoflCompetition Authorities, 2004/C 101/03, OJ 2004
C 101/43.

t°° Article 15(2) of Commission Regulation (EC) No 72@04 of 7 April 2004 relating to the conduct of
proceedings by the Commission pursuant to ArtiBlesind 82 of the EC Treaty (OJ 2004 L123/18.) mtesi
that the right of access to the félkall not extend to internal documents of the Cossion or of the competition
authorities of the Member States. Furthermoreritite of access to the file shall also not extemddrrespondence
between the Commission and the competition autkerif the Member States or between the latter whete s
correspondence is contained in the file of the Cgssion.
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Competition Council expressly mentions a documantihe decision, it would mean that it
was used as evidence; therefore parties - or at tha judge - should have access to it in
order to examine its content. The Competition Doeate strongly opposed this possibility
since this kind of transparency could underminettust required for cooperation within the
ECN. The lessons of this case were perhaps onéeofrdasons why Commission case
handlers in future cases avoided preparing writigplies to the Competition Council's
preliminary position and preferred to explain thaews over the telephone. The Competition
Council drew the conclusion that it should no langgfer in its decisions to the obligatory
consultation within the ECN. In th&renacase, the judge decided not to force the GVH to
provide the documents, since the plaintiff did mptestion the decision based on this
argument and the court came to know the Commisasiloiness from another source.. To my
knowledge, this procedural issue has not beendaigain in procedures for judicial review.

Parallel investigations

In order to avoid conflicting decisions in the ECRegulation 1/2003/EC, just like the
previous implementing regulation provides for thiegty of Commission investigations over
investigations conducted by national authoritiesunching an investigation based on
Articles 101 or 102 TFEU forces national compefitiauthorities to terminate their
procedure, to avoid parallelism - at least with Bld Commission. In theory, but not in
practice, nothing prevents the NCA continuing th@®cpdure under its own national
legislation. One interesting transitional exempttonthis ‘the Commission takes the case’
rule concerned activities predating the countrytsd&€cession.

There were cases where the same global, or atBemspean, cartel was being investigated
by both the GVH and the EU Commission. In such €adke GVH had to limit itself to
deciding on the anti-competitive effects predatirngession, whereas the Commission dealt
with post-accession issues.

The Gas insulated switch-gears (GIS) cartel waad gexample of parallel procedures
before the Commission and the GVH. The GVH understticter procedural rules had to
close the case earlier and could not await theooutcof the Commission’s procedure. There
was a potential for diverging outcomes, since tleeogeration procedure adopted by
Regulation 1/2003/EC applied only to investigati@esiducted under EU substantive rules.
Fortunately, both agencies came to the same coaolussurprising for the GVH as it relied
heavily on EU case law when it established thetemte of a single and continuous cartel
agreement. There were some minor differences ohiapirelating to the companies
investigated (the GVH did not extend its procedirdapanese companies not exporting to
Hungary) and the personal liability for the condaott subsidiary. The fines imposed by the
GVH were based on the theoretical turnover thalh eampany could have realized in.

In a third procedure running parallel before thee€w competition agency the same
companies were fined for their conduct following approach like that of the GVH. At the
request of the Czech review court the EU Couringjttn grand chamber ruled that in the
context of a proceeding initiated after 1 May 2084tjcle 101 TFEU does not apply to a
cartel which produced effects in the territory dflamber State prior to the accession of that
state to the European UniohFurthermore, the opening by the European Comnfissica

* Judgment of the Court (Grand Chamber) of 14 February 2012 in case C-17/10 Toshiba Corporation

and Others v Urad pro ochranu hospodarské soutéze, not yet reported.
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proceeding against a cartel under Chapter 1l ofjufaion 1/2003/EC does not cause the
competition authority of the Member State concertueldse its power - by the application of
national competition law - to penalize the anti-patitive effects produced by that cartel in
the territory of that Member State during period$obe EU accession. The Court argued that
since the Czech Republic was already a Member $tatee Union when it adopted its
decision it was required to comply with the prifeipf ne bis in idemAccording to settled
case law’ this principle precludes, in competition mattens,undertaking from being found
guilty or proceedings from being brought againsa isecond time on the grounds of anti-
competitive conduct in respect of which it has beenalized or declared not liable by a
previous unappealable decision. After analyzing @emmission’s decision the Court
concluded that this does not cover any anti-cortipetconsequences of the said cartel in the
territory of the Czech Republic in the period priorl May 2004, whereas the decision of the
Urad pro ochranu hospodgké soutzethe Czech competition agency, imposed fines amly i
relation to that territory and that period. The @auled that thene bis indenprinciple was
not infringed. The application of this principlesabject to the threefold condition: identity of
the facts, unity of offender and unity of the legakrest protected. In this case the unity of
the facts element was lacking. This means thatsomgle cartel-like conduct may result in
more than one cartel infringement depending ongibegraphic markets and jurisdictions
concerned.

It is interesting to observe that the Court hagrablem with interpretingie bis in idenas a
European principle at the request of a nationafta@wiewing a decision adopted by an NCA
under national law and in a procedure regulatedidiyestic rules. Arguably, competition
agencies were bound to respect this principle eéxefore EU accession as part of their
obligations under public international law.

A missed chance: the elimination of the exemptioregime

The EU accession of Hungary coincided with the cstn@l reform of the application of
Articles 101 and 102 TFEU. Due to the negative @rpee with the individual exemption
system based on voluntary notifications, the EUidkgtto create a legal exception regime
instead® It was argued that with so many new Member Stahesnotification system could
no longer be sustained. As lan Forester put ibcBdurally, the Commission’s intervention
[to exempt an agreement from the prohibition] wadispensable, although practically it was
unavailable >

A notification system can have two main positivatiges. It provides businesses with legal
certainty in projects requiring investment and gitiee competition authority an opportunity
to influence the markegx anteby obliging the notifying parties to correct thairangements

" See for example joined cases C-238/99 P, C-24R/99-245/99 P, C-247/99 P, C-250/99 P to C-252/99 P
and C-254/99 R.imburgse Vinyl Maatschappij and OthersCommissionf2002] ECR [-8375, paragraph 59;
joined cases C-204/00 P, C-205/00 P, C-211/00 P1%00 P, C-217/00 P and C-219/0&borg Portland
and Othersy Commissiorj2004] ECR 1-123, paragraphs 338 to 340.

% At that time it was heavily debated, especially Ggrman commentators (i.e. Wernhard Méschel:
Systemwechsel im Europaschen Wettbewerbsrecht? \Kiemssbuch der EG-Kommission zu den Art. 81 ff.
EG-Vertrag; JZ 2000, 61-7) whether such a change passible at all given the wording of Article 1(R)
which seemed to back an interpretation accordingtiwh a decision by the law enforcer was needegive
effect to the derogation contained Article 101 T¥EU. This issue has not been seriously raisedrbeft)
courts since then.

* Jan Forester: Modernization of EC competition l&erdham International Law Journal [Vol.23:10280@p)

p. 1034
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so as not to infringe the competition rules. Toidvthe sudden influx of notifications,
carefully worded block exemption rules and a disimive to notify non-problematic
agreements are needed. The introduction of timesljirstipulating the legal consequences of
a failure to act, is also essential.

The exemption system in domestic law worked quigdl wva Hungary before EU accession;
the negative experience of the Commission was redemt at national level. The extension
of the prohibition on all vertical restraints ar tintroduction of the exemption system did
not flood the Hungarian competition office with fineds of notification§? Besides the
adoption of block exemption decrees by the Goventrties was the result of the lack of any
incentive to notify. Unlike in the EU, the exempticould be granted retroactively to the
conclusion of the agreement. However, the scadfityotifications had the disadvantage that
the competition office did not have the opportungycollect much market information. From
this point of view, harmonising block exemptionsswaremature, since the competition
agency had insufficient experience from individeeémptions to generalize them in the form
of block exemptions.

One of the last exemptions was granted in case0Vj2D04. The vehicle manufacturing
group Rédbaand the market leadé&atav group (todayT-Com) concluded an exclusive IT
agreement for 9 years in November 2004. The praoeedias initiated based on both
Hungarian and EU law. The case handlers arguedthbatomplex agreement does not fall
under the block exemption regulations but shouliefiefrom an individual exemption. The
report of the case handlers made no distinctiowdxt EU and Hungarian competition rules.
This was one of those cases where the Competiteamé€il faced the difficult situation of
how to close a procedure running under a dual ldgais. According to Regulation
1/2003/EC, the GVH was not entitled to exempt theeement relying on Article 101(3)
TFEU, whereas under Hungarian law it still had tipportunity. The best choice would have
been to adopt two decisions in the same procedure: exempting the agreement under
Hungarian competition law and another terminatihng procedure based on Article 101
TFEU with the reasoning that there are no moreoreaso continue the investigation. The
Raba decision followed a different path. The Councifeasoning on the individual
exemption was very short, not even mentioning wérethe legal basis was EU or national
rules, just as it did in the operative part whigh@y provided for an exemption of the anti-
competitive agreement until May 2006. This exemptperiod of less than 2 years was
explained with reference to a draft piece of legieh that foresaw the termination of the
exemption regime. The Competition Council intentdiedvoid adopting a binding decision
for a time period when individual exemptions wid longer be available. This was a message
that deliberately discouraged companies asking &@otast minute exemption of their
agreements. As a matter of fact, the GVH was matdéd with requests like this.

In another decision adopted in the same year ie ¥4s78/2004, the GVH exempted an
agreement under Hungarian competition law for aopeuntil 2008. In this case, the
concerns addressed in the previ®#&badecision were not raised at all. The final parpgra
of the reasoning warned the undertakings, howekat the decision evaluated the agreement
only under Hungarian law and that the decision gaverelief from EU competition law
obligations.

% During 1999, the Competition Council decided onchSes concerning agreements restricting competinio
which only 4 proceedings were initiated by notifioas. Beside the three negative clearance decisihiere
was only one exemption decision.
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From a procedural law perspective, this was indeediboptimal solution - no wonder the
national exemption regime did not survive the denaiits European counterpart. There was
no legal obligation to terminate the exemption megibut there were strong practical
arguments to this end. Nevertheless, this wasadegic decision that may have adversely
affected the interests of Hungarian companies. Thel the chance of getting a positive
decision providing legal certainty for them in cagéhere they had invested in a new form of
distribution or adopted co-operation agreementh véstrictive clauses.

Although the exemption system was ultimately teated, it is worth noting that a hidden
form of exemption still remained in domestic laviheTGVH may start aax officioprocedure
investigating any potential anti-competitive agreain for example after a formal complaint
by one of the undertakings concerned, so that #myd end up either with a non-
infringement decision or an order terminating thecpdure due to lack of evidence proving
the suspected infringement; of course there is #ilsochance of a negative decision with
some fines. A non-infringement decision provides plarties with a kind of safe harbour that
the GVH does not and probably will not consideirthgreement as unlawful behaviour.

A good example of this approach was the case mgldb the joint distribution of certain
optical lenses. In its decision Vj-142/2007 the @etition Council declared that an
agreement betwedtioya Lensand its Hungarian distributors was neither a cotreéion nor

an anti-competitive agreement. The procedure wadwtied under Hungarian law, although
it is obvious that optical lenses are imported idtongary from other EU Member States. The
decision is a good example of the combined readihghe domestic equivalents of
paragraphs (1) and (3) of Article 101 TFEU. The @oludid not refer to either of the
exemption criteria, but ruled that the restrictibmisn an inherent part of the agreement. Bans
on participating in other distribution networks amdes on the distance betweldoya shops
were declared not to restrict competition.

Leniency harmonization

Rewarding ex-cartel members for their active corafpen is the usual way how competition
agencies track dawn secret agreements. The GVHdsis first leniency guidelines in
2003%* The legal basis was a provision in the competitioh stipulating that cooperation
should be one of the factors to be considered whéne was to be imposed. It was an
unusual soft law instrument, since the competiaioh declared that communications issued
by the GVH should be based on the practice of tmpetition office and not have binding
force. Leniency was a new phenomenon, the guideimduded new rules as opposed to the
settled practice of the GVH, and the GVH, includthg independent Competition Council,
had to make it clear that it would consider the samication binding in order to guarantee
the success of the leniency policy. The commurdcatvas based on the similar guidelines
from the EU Commission, both regarding the condgidor lenient treatment of whistle
blowers and the levels of the fine reduction. Tiki@n obvious example of an instance in
which European soft-law influenced the content sinailar national soft-law instrument.

The guidelines were supplemented on the occasioBlbfaccession to help de-cartelize
Hungarian markets by providing for an even moreeleinapproach for a transitional period.
However, the larger discounts available for a ceuglmonths did not lead to more leniency

®1 communication No. 3/2003. of the GVH (amended hycwnications 1/2006. and 2/2009.). published at:
http://www.gvh.hu/domain2/files/modules/module288807B9C942473.pdf
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applications. Either the Hungarian market was &eeartels, or the companies affected were
not afraid of getting caught by the competition etatlog under the provisions of competition
law. By this time, the GVH had already built upeputation for deliberate and strict cartel

enforcement: the well-skilled investigators of G\Hrtel Task Force had been operating for
some years; the first successful procedures had tlesed, dawn raids became part of the
daily routine, and in July 2004, two months aftdd Bccession the Competition Council

delivered its first record-breaking, billion-forifine in a cartel case. The decision relating to
the construction of new motorways made it cleathwpublic that the GVH was prepared to
investigate big cartels even if they had some igaliflavour.

Leniency was never a success story in Hungary. Whatneither because of the wording of
the rules nor due to the unreliable practice of @éH. On the contrary, the Competition
Council always respected the investigators™ prelany decision as regards zero or reduced
fines, even in cases where it was not sure whetigeundertaking really deserved the lenient
treatment. A possible explanation is that sanctaffecting only undertakings did not prove
to have a sufficient deterrent effect on the indiinls operating that undertaking, or at least
not sufficient enough to override decade long fillgnrelationships existing between
competitors in the same sector of the economy. Mosency applications were handed in by
foreign companies, usually as an afterthought éar identical application in Brussels.

No wonder that the leniency rules were subsequendgified. In 2009, a new set of rules
entered into force. The most important substaatial procedural provisions were codified in
the competition act itself. An application form kviéxplanations and a communication from
the GVH provide for the soft-law element of the ulegion. These rules also relied on the
outcomes of the so-called model leniency prograahahted in the framework of the EEN.
This is a unique legislative method of achievingeal European approach in a specific field
of law. The stakeholders requested a unified Ewopset of rules to encourage leniency
applications and indirectly further destabilizetelsr affecting European consumers. No one-
stop-shop solution was worked out; an applicatianded in Brussels has no legal effect in
procedures before national competition agenciestas either EU or domestic competition
laws. This is a second best solution, where eachpetition agency will have almost
identical rules to provide for preferential treatrhef confessing undertakings. When a cartel
covers several Member States parallel applicabom$ have to be put on the tables of each
affected competition agency to ensure the saménisgd. International law offices thus
continue to enjoy a competitive advantage. Shduklharmonized and decentralized system
produce undesirable effects, centralized EU rulag prove to be the optimal solution.

The imposition of fines

Another area of convergence may be found in theadidation of fining policy in Hungarian
law. Fines in antitrust cases are the most importeterrent sanctions. Their level is
essential. Should the allocation of cartel case®rgmECN members really work, the
outcome of similar investigations in financial teyrehould be the same. Equal treatment
demands that the sanctions imposed on a companydshot differ according to the identity
of the competition agency. For the sake of consgsteand the integrity of the system,
national competition authorities should not bewa#d to adopt significantly differing fines
for the same, or for the same type of, infringem&wsgulation 1/2003/EC does not contain
rules regarding the harmonization of sanctions,alene monetary penalties. There were

82 http://ec.europa.eu/competition/ecn/model_leniency_en.pdf. The programme was amended in 2012.
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some efforts within the ECN to achieve soft harmation, but this is an area where
significant differences can be witnessed amonguarMember States.

The GVH published its first ever fining guidelings 2003%® It is remarkable that the
communication was not a simple copy of the relev@mmission documefif. On the
contrary, the GVH decided to work out its own cédtion method. The preparation of the
guidelines that led to a significant increase imtedafines involved the study of similar
documents from various jurisdictions, of which #l@g model was just one. The basic amount
of the fine was calculated based on a certain p&ige of the turnover affected by the cartel
(the so called relevant turnover). At this times ommission’s fining method started, with a
range of euro-based fines depending upon the seress of the infringement. The GVH was
wise enough not to follow the EU concept, becabgenew Commission fining guidelines
adopted in 2008 also opted for this approach, which was also ic@lin some other
Member States such as the Netherlands and Gerfhd@respite the similarities, cartel fines
in Hungary never approached the level of Commissamctions. That is only partly due to
the obviously different scale of infringements istigated at Member State level versus those
at EU level. Even the percentages imposed in terfriee relevant turnover do not match
each other, which can be considered a potentiafumalon of the decentralized law
enforcement of EU competition rules. Heavy carited in Hungary reaching unprecedented
levels in terms of domestic administrative sandi@mounted to 6-7% of the relevant
turnover, whereas the EU Commission’s model allfovsa 50% starting position which in
practice turns out to be somewhere around 20% tlstde times higher than the Hungarian
average.

The fining guidelines were withdrawn in 2009 dudhe uncertain practice of review courts
and also with reference to the emerging Europeah fractice resulting in higher fines for
cartels. It took for the GVH two years to publiste tnew guidelines. It can be expected that
this will not lead to a significant increase inetrio mention a harmonization of - fine levels
to the EU averag¥. The new guidelines provide for the trebling of foemer fine levels
only in the case of public procurement cartelscd’fixing or market allocation affecting
private commerce will be fined by the GVH at appnoxtely 6-8% of the relevant turnover,
a figure far below that applied not only by the Eldmmission but also by many other
Member States which have decided to adopt finiggnres capable of reaching levels close
to those of Brussels.

Control of concentrations

Cartels and other anti-competitive agreements bondes of dominant positions are subject to
parallel investigation by national competition aarthes based on EU and on almost identical
national competition laws. When independent comgsmmerge or acquire controlling stakes
in each other, competition law control is organiteitbwing a different concept. Subject to

83 Communication 2/2003 as amended by 2/2005:
http://www.gvh.hu/domain2/files/modules/module25/pdnt_4566_h.pdf
%4 Guidelines on the method of setting fines imposadymnt to Article 15 (2) of Regulation No 17 and &li65
(5) of the ECSC Treaty (98/C 9/03)J 1998 C 9.
85 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulatim 1/2003.
0J C 210, 1.09.2006.
6 NMA Fining Code 2007h({tp://www.nma.nl/en/images/NMa%20Fining%20Code%20200723-196203.pdf) and
Bekanntmachung Nr. 38/2006,
gpttp:llwww.bundeskartelIamt.de/wDeutsch/downIoakﬂ/[pﬁ_BussgeldIeitIinien_Logo.pdf).

forras
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the exceptional possibility of case transfers, éhex a clear division of work between
Brussels and national agencies, based upon theargléurnover achieved by the parties.
Large concentrations capable of affecting the fionatg of the single market are handled by
the EU Commission according to an EU regulationesghs transactions below this level are
subject to competition clearance at national lestédject to the substantive and procedural
provisions of domestic competition laws.

Due to this clear allocation of powers a MemberteStmay even decide not to have a
domestic system of merger clearance. This was #%& @ some countries even in the
nineties where the EU Commission had the powenébyae national transactions referred to
it by a national competition authority not reachthg thresholds of the Merger Regulation
(this was the so called Dutch clause). Even if stesy of merger control is maintained at
national level, which is the case in each and evwdsmber State today, except for
Luxembourg, the substantial and procedural ruleg beaquite divergent. Despite this, we
may conclude that most national regimes copied riwst important features of EU

competition law, including the substantive testarding to which mergers are authorized or
prohibited, as well as some procedural issues ssclihe existence of Stage 1 and 2
procedures reflecting the seriousness of emergimgpetition problems and the system of
remedies to cure these market issues. The reasothifwas that businesses logically
preferred to have similar merger control rulesa@htEuropean and national level.

Hungarian merger rules were brought in line with BW under the association agreement
gradually. The dominance test was imported witlopion for conditional clearance subject

to undertakings provided by the merging parties laber the two stage procedure was also
established on Hungarian grounds. When the EU ddcid amend its substantive test to
bring it more in line with the US approach, the ganan legislator also followed the move

after a couple of years, just like most other Menfitate<?®

The practice of the Competition Council also harrees with the European approach. ltil
preferred to rely on well established EU practideew interpreting the substantive rules of
national law. As a result, the outcome of a mengetification should not depend upon
whether it is notified in Brussels or Budapest. Thmaining differences relate to timing,
with national procedures taking sometimes much don@nd perhaps to the depth of
investigations into problematic mergers. This isswprising considering that the EU
Commission employs two dozen PhD economists urfderchief economist, whereas the
bureau of economists in Budapest has much more shodpabilities to deal with economic
evidence on a daily basis.

It is also worth mentioning that the functioning tbe ECN requires, or at least gives the
opportunity for the GVH to look into hundreds of tifioations relating to procedures
conducted in Brussels. This is a good source ttecoimarket information or even to
influence the outcome of European procedures afigatational interests. For example,
when a concentration mainly affects the Hungariamket, as happened wh&OL sold its
natural gas business EDON the Commission officials conduct their competiti@nalysis in
close co-operation with the GVH.

A unique area: unfair commercial practices

® The Hungarian merger test is not identical to Elieopean one. Pal Szilagyi highlights the diffeeeir his
article ‘The ECJ has spoken: Where do we stand stahdard of proof in merger control? (Re: Sonyefas
European Competition Law Review, 2009/12.. Howepeactice proves that differences are rather thimaie
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Unfair commercial practices are not regarded as glaEU competition law. However, in
some Member States, like in Hungary, the term ‘cettipn law’ always referred to rules on
unfair trade and commercial practices as well esyirotecting not only competition as such
but also traders and consumers directly. The readgnwe need to devote some thought to
this topic is twofold. First, the activity of theMBl in general is heavily influenced by cases
belonging to the unfair practice area of compatitiaw, with a steady 50% of cases each
year decided on this legal basis. Second, and nmmpertantly, the substantive rules on
unfair commercial practices were harmonized at EX¢ll in 2006 when the so called UCP
Directive® took effect. Basically, it includes straightfomda prohibitions on unfair
commercial practices, its annex, also called ‘tlelblist’ covering 31 types of marketing
conduct that are considered illegal. Member Statgsy some freedom only as regards the
institutional and procedural arrangements of ttetesy established by the Directive.

Given that the substantive rules are more or leessame all over the EU, it would make
sense to look at how national authorities enforuoe iaterpret these rules. It is assumed that
we are not yet at a point when national authoritiesild adopt the same decision when
considering for example a European-wide TV advemtisnt. The possibility of allowing an
advertisement in the Netherlands, not challengetiast Member States but prohibited and
fined in Hungary - all this based on the same U@é&ctve — is at odds with the requirement
of legal certainty. Even the specific black-lisig@ctices may attract different interpretation
in different states, not to mention the generalsds prohibiting misleading advertising, if
they might influence the transactional decisionshef average consumer. By examining the
GVH's practice and the jurisprudence in judicialiesv against GVH decisions, it is safe to
assume that maintaining a coherent approach ierifcement of the law could represent a
challenge within a single jurisdiction. Europeard@icoherence cannot be achieved without a
more formalized co-operation between agencies applyational laws that implement the
UCP directive. Even though there are regulationghanrelations between these agencies,
their cooperation is far less developed than thatntitrust authorities in the framework of
the ECN. There are two obvious differences compuiigtthe antitrust enforcement regime.
The EU Commission cannot play a leading role is tbealm since it has no power to enforce
unfair commercial practice prohibitions; it may yppromote cooperation among the national
agencies entrusted with the application of the dive. Second, enforcement at national
level presents a colourful picture: competitionrages, consumer protection bureaus or civil
courts may all be authorized to apply the rulesis Tinevitably leads to considerable
differences as regards the rigour and intensitthefenforcement of the Directive. The legal
environment is more challenging for companies inmder States like Italy, the UK or
Hungary, where the competition authorities wereengivjurisdiction to enforce the
law.Despite these difficulties, a prospective Ewap forum for UCP-agencies could be
called to life to develop guidelines based upon tlenmon experiences which would
contribute to coherent system of enforcing the Qive in Europe to serve not only
consumer interests but also those of businesses.

THE COURTS AND EU COMPETITION LAW

% Directive 2005/29/EC of the European Parliament aithe Council of 11 May 2005 concerning unfair
business-to-consumer commercial practices in tteerinl market and amending Council Directive 84/EHT,
Directives 97/7/EC, 98/27/EC and 2002/65/EC oftfneopean Parliament and of the Council and Reguiati
(EC) No 2006/2004 of the European Parliament artiefouncil (‘Unfair Commercial Practices Direetiy
0OJ L 149, 11.6.2005, p. 22.

27



Administrative courts

The GVH’s collaborative pre-accession attitude hhd favourable side-effect that the
administrative judges that regularly sat in judiceview proceedings against the decisions of
the Competition Council became accustomed to #guient reference to the jurisprudence of
EU Courts and to Commission decisions and soft-fAwEherefore, in line with our
conclusions relating to the performance of the Gitldan be argued that EU accession had
no dramatic effect on how Hungarian or later EU pefition law was applied by
administrative courts. As a matter of fact, judigieview proceedings were closed only on
very rare occasions (in less than 10% of the celsakenged) with the court disagreeing on
conceptual grounds with the assessment of the GQhRVnost instances, the lawfulness of
GVH decisions turned on procedural issues or okigcrelevant proof for the infringement.

The single most important consequence of EU acmessi judicial review against
competition decisions was the availability of theslpninary ruling procedure to the EU
Court on matters of interpretation of EU competitiaw. However, neither administrative
nor civil courts were particularly active in thielfl. In most, cases the courts were able to
refer to earlier judgments from the EU Courts deplvith the same legal issue making the
reference to the EU Court under Article 267 TFEUersessary. The first Hungarian cartel
preliminary referencé related to a decision by the GVH adopted in Deam206 in which
the GVH imposed a record fine of 28 million euras motor-insurance companies and
dealers pushing up car-repair costs in exchangedoebuyers being sold insurance products
from the insurance companies involved. The domesiurts, first instance and in appeal,
agreed with the conclusions of the GVH. An intaresfeature of the case is that the GVH
decided not to apply EU law due to the lack of #act on inter-state trade as required by
Article 101 TFEU. The substantial issue raised whsther the interpretation by the GVH of
the difference between competition restrictions dsn or by effects was correct. The
judgment of the EU Court is expected in the firalf lof 2013. Arguably, the question posed
by the Hungarian court will have limited impact tre domestic case as the Competition
Council also based its decision on an analysis®fanti-competitive effects of the collusion,
and not only on the aims. Advocate General CraiaMih argues in its opinion published in
October 2012 that the Court should declare the laickts jurisdiction. If the national
procedure involves the court review of decisiort #gplies national competition rules due to
the lack of inter-state effects, the interpretatdfieU competition rules is irrelevant. The AG
acknowledges the need for harmonised domestic dititopelaws but emphasises that this
aim should not be pursued with the extensive reéamm the preliminary rulings proceddfe.
Alternatively, the AG suggests that the complexeagrent should be analysed on the basis of
its effects as far as the insurance market is coede while the ‘by aim’ clause should be
applied for the motor vehicle distribution aspeditse judgment of the Court is expected in
the first half of 2013.

The involvement of the Hungarian judiciary in theerpretation of EU competition law
raised further questions in the Hungarian MIF dactese, discussed previously. At first
instance, court decided to suspend the proceduaéiagvthe outcome of the judicial review

90On the reception of EU law by the Hungarian jugligisee M. Varju's Chapter in this volume.

1 C-32/11 Allianz Hungéria Biztosité and others

2 See points 44 and 47 of the opinion (accessiltleea€ourts’s site at
http://curia.europa.eu/juris/document/documentgsfE&docid=128941&pagelndex=0&doclang=HU&mode=
Ist&dir=&occ=first&part=1&cid=201775)
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process in Luxembourg in a similar ca$®.The EU Commission also challenged the
foundations of howasterCardsets its interchange fees on transactions affpatiter-state
trade. The scope of the Hungarian investigation different and also the facts of the
Hungarian case were quite specific. NeverthelégsMunicipal Court let itself be persuaded
by the plaintiff not to decide the case until then@ral Court delivers its judgment. On one
hand, this may be regarded as a prudent handlitigeaf case as it is far from obvious how
the judgment of the EU Court may influence the omte of the Hungarian case. On the
other, the price for this choice is quite high: B¥H and companies have to wait 4-5 years
until the first instance administrative court wake up the case again.

The private enforcement of EU competition rules

The system was changed first regarding EU competiaw as from 1 May 2004; namely,

Article 6 of Regulation 1/2003/EC now empowers ol courts to apply EU competition

law, provided that ‘national courts shall have gwaver to apply Articles 81 and 82 of the
Treaty.” Section 91/H(1) of the HCRAct LVII 1996) confirms that Regulation 1/2003/EC

has precedence over the provisions of the HCA. Assalt, . it was unreasonable to maintain
a bifurcated system for EU and Hungarian competikéav, in 2005 a new Section 88/A was
introduced into the HCA, which virtually empowerBdingarian courts to adjudicate stand-
alone claims, providing that ‘the power of the Harign Competition Authority to proceed

(...) and used to safeguard (...) the public isterghall not prevent civil law claims, arising

out of the infringement of the provisions (...) [anfair manipulation of business decisions,
cartels and abuse of dominant position], from beinfprced directly in court.’

In an article written well before accessidn) noted that the private enforcement of
competition law before courts will be a new legaépomenon in Hungary. According to the
established practice at that time, in those rasesahere competition law related pleas were
raised before a civil court, the judge would susptre procedure to wait for the decision of
the GVH clarifying the implications under competrti law. The direct effect of EU
competition rules changed this situation dramdgicait least in theory. Not only did the EU
Commission lose its exemption monopoly at EU lebel, the GVH also ceased to function
as the only institution with jurisdiction to enferaccompetition norms at national level.
National procedural rules also need to be amenfted accession to ensure that Hungarian
courts have jurisdiction to enforce both EU andamatl competition laws.

The practical effects of the change were, howersgher muted. The well thought-through
procedural provisions of the HCA are rarely usedseparate chapter of the Act is dedicated
to provisions to sustain a consistent applicatibrihe law. Section 88/B(6) of the HCA
provides that where the GVH notifies the court hrepia case relating to competition rules
that it has decided to start an investigation,dbert shall stay its proceeding. Furthermore,
national courts are bound by the final GVH decisroespective of whether it establishes the
existence or the lack of an infringement. Ordeosnfithe GVH terminating the procedure due
to the lack of sufficient evidence have no bindieffects. This consistency enhancing
provision, which has raised the eyebrows of clagsigate lawyers, applies regardless
whether domestic or EU law is enforced by the GVH.

3 The General Court adopted its judgment on 24 Ma\22 It was appealed yasterCardunder case number
C-382/12 PMasterCard and Otherg Commission

" Competition Law in Hungary: With Law Harmonisatidiowards EU Membership; European Competition
Law Review, 1998/6. p. 358-369
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In a recent judgment of the Kuria, the supreme tctiigd to limit the reach of this ‘must
follow’ approach.” According to the judges, the decision of the arithas binding only in
those cases where the court had to stay its prowgednd await the final decision of the
GVH. Consequently, the decision of the GVH, evieith was upheld by the administrative
judges, will not be binding on civil court judgesating a follow on damage claim against
cartel members. It is belileved that the GVH is kiog on a proposal to amend the Tpvt. to
clarify the general obligation of courts not to @litvfrom the final and enforceable decisions
of the competition office.

In these procedures, the GVH may also a@rmagus curiae The same opportunity is given
to the European Commission. So far, the Commishkes notr intervened in a Hungarian
civil law dispute. The GVH was slightly more actitbere are a handful of cases each year
where the GVH is called upon to help interpret BUHungarian competition rules. The
practice in this field is not transparent enoughg & our view the relevant GVH position
papers should be published on its official webgitéoster an understanding of the thinking
of the GVH. The current reporting practice is ingquite. The latest GVH report to
Parliament mentions six instances of interventiony related to abuse of dominance, one
anti-competitive agreement and one issue of demeti consumers. No further information
was disclosed regarding the cases mentioned.

Despite the legislation establishing a presumptiba 10% damage to encourage plaintiffs
bring action, litigation activity in follow-on aains is practically non-existing. No official
information is available about the number of cquucedures brought after the Competition
Council established the infringement of competitiales. In our knowledge, currently there
are four pending actions for damages, all of whistolve bid-rigging in public tenders and
concern the construction industf/.It is assumed that in other cases where follow-on
litigation would be available the parties will ré&a@an out of court settlement. As a rule, cartel
members tend to remain important business partioerthe affected customers. There are
neither strong associations that could bring astion behalf of consumers, nor US-like
special procedural rules encouraging litigation.

CONCLUSIONS

The application of EU competition law in Hungararséd a long way before EU accession.
The principles of EU case law and Hungarian sulbistialaw mirroring the EU rules were
relied upon in cases from the early 1990s. An ingrardevelopment in the pre-accession
period was the implementation in Hungary the coitipatrules of the Europe Agreement,
inspired by the model of the European Economic Aresulting in a set of twin applicable
competition rules, one for domestic and one for réldted competition cases. A further
characteristic of the reception process was tretlitect application of EU rules was delayed
until after the date of accession, since they welevant only for those agreements or abuses
which took place after May 2004. The legislatived aadministrative achievements of the
reception process were the result of a lengthy gg®cpre- and postdating the accession
itself.

SX. vY. (Gfv.IX.30.152/2011/10.)

% Nagy, Csongor Istvan, The Judicial Application obndpetition Law in Hungary (February 1, 2009).
PROCEEDINGS OF THE FIDE XXIV CONGRESS MADRID 2019pl. 2, Gil C. R. Iglesias & Luis O.
Blanco, eds., pp. 255-274, 2010. Available at SSRiy://ssrn.com/abstract=1737808

30



Domestic legislation, including that relating toneaons and procedures has been brought
gradually in line with EU standards. In particuldre exemption system in domestic law was
terminated, the possibility of commitment decisiamsl a leniency system mirroring the EU
model was introduced. However, there still remaome ‘Hungaricums’ reflecting the
sovereign decisions and policy priorities of thengarian legislator. These are, for instance,
the 10% damage assumption of cartels to stimulatatp enforcement or the rule on the fee
payable to informants providing evidence on carfdisreover, the original domestic rules on
minor competition law infringements, providing aéa evaluation for vertical restrictions
remained intact. A more cautious approach can be ae regards settlements; unlike many
other Member States, Hungary has refused to inegtdas legal instrument so far. In
addition, the new fining antitrust guidelines seenmave more in common with the previous
national guidelines than with the EU Commissiontsdel.

Soft-law instruments are one of the most frequenigd tools employed by the European
Commission to shape European competition policye GVH may also issue interpretative
guidelines based on its practices, although itdess quite modest in this activity. The fining
guidelines followed a different concept than ther@ussion’s similar soft-law instrument at
that time. However, the Hungarian leniency guiceditnave always relied on their European
counterparts. One of the reasons for the restristedber of national guidelines is that the
Competition Council and the courts accepted thdowar soft-law instruments of the
Commission as a reliable source when the interjpoetaof European and even Hungarian
rules was at stake. In other words, there was mal ne duplicate. As regards the binding
nature of fining guidelines, while earlier courdgments simply disregarded these as not
being part of the law, recent decisions by the Sugr Court seem to follow a path chosen by
EU Courts as well by expecting the GVH to act adoay to its own guidelines unless
exceptional circumstances arise.

The Hungarian contribution to the development ofdpean competition law lies practically
in the hands of the competition agency. Domestigrtsoin judicial review respect the
interpretation and application of EU rules by tharpetition Council as a norm.. There is no
example of Hungarian civil courts applying EU laleree. Civil courts in Hungary have not
in a single instance decided to suspend the proeealnd addressed questions to the EU
Court. The sole reference in competition law td_txembourg arose from a procedure for
judicial review before administrative courts.

After studying the cases decided under EU rulesaveconclude that there are no real, new,
European cases. These issues could also have leeatedl with the same result under
national domestic rules. In cases where the difiseebetween the two legal regimes could
have made some difference, as with vertical rgzade® maintenance, the GVH was reluctant
to apply EU rules. This means that most cases woaleg ended up with the same outcome
even if Hungary was not a member of the EU. Thatasto say that EU membership has
made no difference at all. The interpretation afniical Hungarian rules in most cases
followed the European way. The culture has chanpeth inside the competition office and
also outside in the market places. The GVH paudigg in dozens of informal and formal
consultations with the EU Commission and sometimi#is other fellow national agencies to
arrive at an optimal outcome.
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