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Introduction

In his 2010 monographlobias Kleiter examined the meaningutilitas among many other notions.
With respect to this latter notion, he assertsitnétte scope of decision-making jurists referraty do
utilitas, when considerations of expediency (ZweckmaRigkeitagungen) were also taken into
account. The way he sees it, the notionutilitas finds its meaning and importance separately, ithat
in each particular case, though in these sepassesahis notion was paramount. Consequently, it is
highly unlikely that an overall definition of valuould be availabld. Another author of the
secondary literature, Ankuhexplicitly points out that the expressionutilitas was used for the most
part in such cases, when a logical and — consigl@nim contemporary notions — dogmatically perfect
decision would have been less practical, theretbese decisions would have likewise been less
accepted by the publfcEven such a consideration could be allowed tratré¢ason for this narrower
acceptance was that — despite being logically #ias/l- they were somewhat unjutitis doubtlessly
apparent from what just has been said that Romartdats serve as the best examples of an “anti-
dogmatic” way of thinking, and this is best supported by idhea ofutilitas — just to mention one
from the many potentials. Yet, such an idea ougliet reconsidered according to which the quotidian
use of utilitas is seen as a practical implication of the antithed Interessenjurisprudenz and
Begriffsjurispruden?. True as it may be that there are several strontg o support this assertion,
real life, however, could have been much more nenc

On the meaning and etymology of utilitas

As for the origins of the expressionuflitas, it stems from the verbtor, uti, usus sumwhich latter
implies the practical usability of a particular etj™® The meanings ofitilitas can be examined in
ordinary Latin old 21143, and restricted to legaintinology (Heumann — Seckel, 618)The

" This paper is presented int he scope of TAMOP1R211/2/KMR-2011-0002. (A tudomanyos kutatasok
kibontakoztatasa a PPKE-n) of Pazmany Péter Cathigliversity.

! Tobias KEITER: Entscheidungskorrekturen mit unbestimmter Wertungchd die klassische rémische
JurisprudenzMiinchen, Verlag C. H. Beck, 2010.

2 KLEITER op. cit. 23.

3 KLEITER op. cit. 23. He acknowledges, however, that soxcepions can be made; cfLKITER op. cit. 23-24.

4 J. A. ANKum: “Utilitatis causa receptum”. On the Pragmaticaéthbds of the Roman Lawyers. In: J. A.
ANKUM — R. FEENSTRA— W. F. LEEMANS (ed.): Symbolae iuridicae et historicae Martino David dmdeae
Tomus primus, ius Romanum. Leiden, E. J. Brill, 8.95-31.

> ANKUM op. cit. 28-29.

® Cf. Max KasER Zur Methode der rémische RechtsfinduBgttingen, Vandenhoeck und Ruprecht, 1962. 62.
" ANKUM op. cit. 31.

& ANKUM op. cit. 2.

° Cf. Alfred ERNOUT — Antoine MEILLET: Dictionnaire étimologique de la langue latine. Hise des mots
Paris, 1951 s. h. v.

10 Cf. Alois WALDE — Johann Baptist BFMANN: Lateinisches etymologisches WorterbuBtern — Miinchen
1956. s. h. v.: ,von etwas Gebrauch machen, gebrauchewenden”;Oxford Latin Dictionary Oxford,
Clarendon Press, 1968. s. h. v.: ,To use for somieog purpose, to make use of [...]".

M For the former cfOxford Latin Dictionarys. h. v.; while for the latter see Hermann GditHEUMANN — Emil
SECKEL: Handlexikon zu den Quellen des rémischen Redktsa: Verlag Gustav von Fischer, 1926. s. h. v.



everyday use of the word implied reference to useis, advantage of any kind, convenience or even
interest, as well as expediency or practical corerae. The uses and meanings of legal importance
include serviceability, suitabilityBrauchbarkeif, usefulnessNutzlichkei}, or even the use or the
benefit Nutzen of something, as well as benefit in general, dwaatage VYorteil), or interest
(Interess¢ Concerning the general meanings of ordinaryrLdfiractical convenience’ should be
pinned, in contrast to ‘strict legality’. Here tegample of Lucretiu8 should likewise be mentioned,
who — describing how mankind gradually evolved ntims that it wasaturathat urged all men to
begin to speak — as he puts it: to utter variousds. In addition, it wastilitas that mould the names

of things, wherautilitas refers to need and use at a time. Again, as tdabal uses, a similar use is
reported by Gaius, when he states for instance-tiath regards to thstipulationesof different kinds

of pupilli — a more accommodating or even indulgent inteagicat was accepted on account of the
fact that they might benefit from such a decision.

The example of one particular meaning of utilitashie sources

From the legal aspect, the reference to ‘commorl’'gappears to be the most interesting to scrutinise
with special attention to the topic chosen. As Heom— Seckel point out, “Beste” (good) and
“Gemeinwohl” (general welfare) are those meaniryst fare to be taken into accotifhere are
many texts in the Digest in which these meaningsrefiected, among which the most famous is the
text covering the question afs praetorium

Pap.D.1,1,7,1(2def)

lus praetorium est, quod praetores introduxeruniuadndi vel supplendi vel corrigendi iuris
civilis gratia propter utilitatem publicam. Quod kbnorarium dicitur ad honorem praetorum
sic nominatum.

The well-known and widespread text by Papinian giae outline ofus praetoriumin the form of a
'quid estdefinition.”® In this definition the jurist enumerates all thosiearacteristics which are
exclusive to this praetorian set of norms, and Wwhi expressly referred to ags by Papinian
himself’® It is a necessary consequence of all what hawebpsn said that any referenceutditas
publicaserves clearly as a foundation for the validityusf praetorium This Papinian-text, along with
its principium, is highly similar to the initialdigments at the very beginning of Gaius’ Institutes.

12.Cf. Lucr. 5, 1028-1029:At varios linguae sonitus natura subegit / mitteteutilitas expressit nomina rerum
13 Cf. Gai. 3, 109Sed in his pupillis propter utilitatem benigniorisiinterpretatio facta estA parallel opinion
can also be found in the Digest (Ulp. D. 27, 3,[14 ad ed.]). Again, this concept is also traceabl&aius’
Institutes, where the jurist points out that foe $ake of convenience equity requires that, ifrdfte death of a
person giving a mandate and without having notichi® decease, the mandatory execute his commisk&sn
may recover against the heir of the principal inaation of mandate (Gai. 3, 16(.."] sed utilitatis causa
receptum est, ut si mortuo eo, qui mihi mandavagitorans eum decessisse exsecutus fuero mandatsse
me agere mandati actione [.”)]

14 On this cf. footnote n. 11 above.

15 Concerning the question afuid estdefinitions see e.g. ®.AY Elemér:A rémai jogaszok gondolkodasmaédja
[The Way of Thinking of Roman Lawyers]. Budapesankdnyvkiadd, 1988. 91skk. As fatefinitio, as well as
0ot and ruSava cf. mainly Schmidlin’s paper, with a rich list ofuwent literature at the end. Bruno
SCHMIDLIN: Horoi, pithana und regulae — Zum EinfluR der Rh&t und Dialektik auf die juristische
Regelbildung. In: HildegardempPorINI (hrg.): Aufstieg und Niedergang der romischen Welt5. 101-130.

16 See MaX<ASER ,lus publicum’ und ,ius privatum’ZSS RACIII) 1986. 19.



Gai.1,2and 6

(2) Constant autem iura populi Romani ex legibudebigcitis, senatus consultis,
constitutionibus principum, edictis eorum, qui edicendi habent, responsis prudentium. [...]
(6) lus autem edicendi habent magistratus popuin&a. sed amplissimum ius est in edictis
duorum praetorum, urbani et peregrini, quorum irynciis iurisdictionem praesides earum
habent; item in edictis aedilium curulium, quorwmigdictionem in provinciis populi Romani
quaestores habent; nam in provincias Caesaris omgumestores non mittuntur, et ob id hoc
edictum in his provinciis non proponitur.

At one point Kaser remarked that fragment 3 of Gaan text — which is not cited here —
circumscribedex, while fragments 4 and 5 specifies on what bssigtus consultandconstitutiones
principis obtain the force of lawlégis vicen Edicta however, are not specified in this respéct.
Though this remark by Kaser is fully compatiblelwtiihe Gaius-source, it should equally be taken into
consideration that Gaius at least enumeratikstaasfons iuris while Papinian — despite bringing up
ius praetoriumin a separate fragment with referenceu® civile and connected tuotilitas publica—
fails to mentioredictaas a source of law in thgincipium

Pap.D. 1, 1, 7 pr. (2 def.)

lus autem civile est, quod ex legibus, plebisciispatusconsultis, decretis principum,
auctoritate prudentium venit.

At this point it is worth placing the scrutiny battkwvards the topic aitilitas. It is apparent even from
the present text thattilitas publicais eventually the means via whieldictum or rather its content to
be more precise becomes part of the legal syStehs. for the characteristics afis praetorium
enumerated by Papinian, the first among theseeidatt that this set of norms was introduced by the
praetors themselvegfod praetores introduxeruntConsequently, praetors can be regarded as the
genetic sources of law concerning this segmemisoshonorarium All participles are aiming to refer
to the actual activities of praetoadiuvandj supplendiéscorrigendi— but first and foremost these
should be observed as possibilities. From thesetifurs corrigendi appears to have been the most
peculiar, as through this praetors were entitledawect the inequalities adis civile™ At this point,
however, Kaser hastens to point out that thesefibicefunctions are far from being separate, lehal
separable — on several occasions these functinddaeoverlag’

Besides these somewhat superficial remarks ondhafan text, the last two expressions at the énd o
the first sentence in this text should be examimedepth:iuris civilis gratia andpropter utilitatem
publicam Both expressions possess a scope pointing forvihad is towards the future. In other
words, both aim to cover that in favour of whicle thforesaid praetorian activities were exercised,
thus adiuvandj supplendiand corrigendi takes place supportings civile andutilitas publicaat a
time. It is necessary to emphasise that the expressilitas has several forms in which it may be
presented. Not only does it cited w@tflitas publica but likewise does it make numerous appearances

1" K ASER (1986) op. cit. 30.

'8 with a repeated reference to Ankum’s paper, ibibe remarked thattilitas appears in the sources under the
form utilitas causa receptum estet, utilitas publicashould clearly be separated from this former esgion. In
the form ofutilitas publicathe common weal is expressed in the broadest sassekind of principle according
to which the state is interested in ensuring aslagon that serves community life the best. Irs thtope, to
achieve the common weal, the private sphere is @ssidered, that is private relations of privagespns. In
detail cf. KASER (1986) op. cit. 18.

19 Max KASER ,lus honorarium’ und ,ius civile’ZSS RACI) 1984. 4 and 72, as well as\$ER (1986) op. cit.
19.

% gee for instance Kaser's exampleaationes in factumwith regards tcactiones utilesand directae It is
equally interesting to refer tmonorum possessionwhere Kaser also gives further examples of laatinvandi
andcorrigendiactivity of the praetors. In detail cfASER (1984) op. cit. 7%°



under the fornutilitatis causa recepturft wherecausa— mainly as a counterpart gfatia — refers to
the origin ofutilitas, consequentiytilitas in such an expression points backwards.

In the previous comparisomiilitas was mentioned as a twofold phrase, and mwvitas publica

should be better examined, on the basis of Papmiaference to the functions ofs praetoriumas

something being realisgatopter utilitatem publicamCicero in his work De legibus mentions this

under the formutilitas communionisvhich is used in the scope @&s publica in order that this latter
could be interpreted.

Cic.re p. 1, (25), 39

Est igitur, inquit Africanus, res publica res popydopulus autem non omnis hominum coetus
quoquo modo congregatus, sed coetus multitudimis @onsensu et utilitatis communione
sociatus.

Such an interpretation eftilitas in this text? could be deemed acceptable which comprehgiliths
only with regards tauris consensusin the everyday life, this legal consent, whickamt to be a
common agreement about laws and rights, foundrdstioal application in three important sets of
norms: ius civile ius gentiumand ius naturale The above mentioneds praetoriumis only
comprehensible with regards itts civile and focusing to this latter, thgincipium of the Papinian-
text should likewise be taken into account, asds fa common link to the text describing
praetorium It should also be emphasised that Cicero’s cdaneepommon good stemmed from the
idea of ius naturale, which assertion is well-supgabby a passage from his wdble officiis* From
this text, it apparently turns out that law, comngwod and nature were all mutually related to one
another — its practical demonstration is existentethe link betweenlex naturae and utilitas
hominun?* As for the origin of the notion aitilitas, the Greek tended to underline in the relation
betweenkowvov andidlog thatdikatov incorporated by theopog should in certain cases give way

to that which is useful to the individual{ugéoov). The stoic idea in comparison put the emphasis
on different points, having been derived mainly nirahe philosophical works by Panaetius
(ITavaitiog), the results of which were “imported” to Rome®igero himself?

The previously cited Papinian-text in which theiguidescribes the meaning iofs praetoriumis a
direct sequel to therincipium This latter text — as it has also been examinezhumerates the
material sources afis civile and it is apparent from the text that neitheritlsepraetorium nor its
material bearer, thedictaare not mentioned among those from whigh civile venit Yet, thisius
civile is one of the results stemming from the practiggiroach and application afris consensuys
the deeper and more detailed analysis of whichlead to the scrutiny of each sourceiug civile
itself, consequently, in the caselex, the appearance afilitas can also be traced. That is how we can
easily get to the topic déx Oppia(215 BC), which was ex sumptuariaone of those various laws
that were passed to prevent inordinate expersesftu¥®° in all different fields of life?” With

2L See also KSER (1986) op. cit. 17-18.

% The text stems from the critical edition as follow. Tullii Ciceronis Librorum de re publica sex quae
supersuntRecognovit ReinholdusikTz. Leipzig, Teubner. 1869.

% Cic. de off. 3, 30Non igitur magis est contra naturam morbus aut &ggeaut quid eiusmodi quam detractio
atque appetitio alieni, sed communis utilitatisel&tio contra naturam est; est enim iniusta

24 HONSELL op. cit. 97. He asserts moreover that this cotioreds equally valid with respect to common good
and justice. In addition, he also underlines thisterce of such rapport with regards to other \al(eg.
honestasaequita3. On this cf. KKSER (1986) op. cit. 21, and mainly note n.63.

% Cf. KASER (1986) op. cit. 20. Cicero’s work “De officiissilargely based on Panaetius’ works. GfT2
Vilmos (ed.):Okori lexikon[Lexicon of the Ancient]. Budapest, Franklin Tdetu1902-1904. s. v. 'Panaetius’.
% Cf. PETZ op. cit. s. v. 'sumptus’; Willian8mITH (ed.): Dictionary of Greek and Roman Antiquitidoston,
187C. s. v. 'sumtuariae leges'.

27.0On this see also Gell. 2, 24, whées Fanniaandlex Licinnia are those explicitly mentioned. For further
primary sources cf. e.g. Liv. 34, 1-8; Val. Max.19,3; Tac. Ann. 3, 33, 34. Concerning the contééx Oppia



regards to theskeges sumptuariaaltogether, it should be remarked that in the sewf antiquity it
was considered the duty of the state to put a chpdk extravagance even amongst private people,
and among the Romans in particular we alreadyftfiackes of this in the laws attributed to the Kings,
and also in the Twelve Tabl&5This particular lawjex Oppia was proposed by the tribune Gaius
Oppius under the consulship of Quintus Fabius abdrius Sempronius, in the middle of the second
Punic War. It enacted that no woman should possess than half an ounce of gold, nor wear a dress
of different colours\estimentum versicolprnor ride in a carriagaunctum vehiculumin the city or

in any town, or within a certain radius of it, usgeon account of public sacrifices. This law was
repealed twenty years afterwards, mainly becausieeasar passed, the question was raised whether it
would be better to do away with this law, since ¢lreumstances had changed already. Basically two
factions arouse, one arguing that the repeal oflthiv would be a mistake, as modegiydon is a
virtuous act, which used to be characteristic tonan as welf? On the other hand, the faction for the
repeal of the law emphasised that there are othesep than Rome where ladies also wore
ornaments? Moreover, the leader of this second faction, Laditalerius also points out the difference
between men and women, as the former are allowedety purple on their garmentgufpura vir
utemu).®* As for their technical arguments, Cato referrednigato the exemplum maiorumwhich
happens to be the primary reason why the anceptssed no such law before, as there was no
extravagance to be restraimédlhe motive for following theexemplum maioruris that this can be
regarded as such that guarantees the common walfiarbenefit ofes publica In contrast to these
arguments, Valerius put stress on the existende@fdifferent kinds of laws: he acknowledges that
those laws which have been passed as permandhitiogs because of their enduring benefit, none
should be repealedpérpetuae utilitatis causa in aeternum latae sumijlam abrogari debere
fateon).® Yet, there are those laws that have been demamgéte community itself in the case of a
crisis, and which are subject to change as comdittbemselves changeifiporibus ipsis mutabiles
ess¢.** Consequently, laws passed in time of peace acuérgly annulled by war, and vice versa:
peace those passed in times of war are often expesd peace returnguae in pace lata sunt,
plerumque bellum abrogat; quae in bello, p&XHis example is that the situation is similar te th
handling of a ship: while some means are usefulain weather, there are others which deemed
applicable in a storm. The most important conclusiyg Valerius is claiming that these two kinds of
laws are so distinguished by natunagc cum ita natura distincta sjif This is the piece of argument
that reminds us tas naturaleas a set of norms which stem fro@tura Here a special reference to
Lucretius’ phrase from his workDe rerum naturashould again be made — as it was cited abo&e: ,,
varios linguae sonitus natura subegit / mitteraigitas expressit nomina rerum [.”.{Lucr. 5, 1028-
1029). Also, Cicero’s description of res publicagld be noted here, mainly because when he wanted
to outline the actual content of utilitas commumépme did made referencenaturaas well (cf. Cic.

it is enough to refer only to the latest works lie trather rich secondary literature, such as dign& Maria
AGATI MADEIRA: La lex Oppia et la condition juridique de la femmdans la Rome républicainRevue
Internationale des Droits de I'Antiquitél (2004). 88-92; E BEHEIRI Nadja: Jog és erkolcs egy korai romai
torvény tukrében [Law and Morals in the Reflectiohan Early Roman Law]Jogelméleti Szemlg2003/4
http://jesz.ajk.elte.hu/el16.htmIPETER Orsolya: “Feminae improbissimae” A6k kozszereplésének és
nyilvanossag étti fellépésének megitélése a klasszikus romaiég@grodalom forrasaiban [The Assessment of
Women'’s Public Appearance in the Sources of Clak$koman Law and LiteratureMiskolci Jogi Szemle
2/2008. 82-83.

% To support this, suffice it to refer to Table Xinzerning the limitation of burial luxury, which ald also be
considered as an interest point of the Sullan leshipiting such expensekek Cornelia sumptuarig81 BC).

29 Cf. essentially Liv. 34, 2, 7-10; for the furthenguments by Marcus Portius Cato c&4%1 MADEIRA op. Cit.
93-96; EETER Op. cit. 83.

0 Cf. Liv. 34, 7, 5-7.

3L Cf. Liv. 34, 7, 2; ASATI MADEIRA 0p. cit. 97.

%2Cf. Liv. 34, 4, 7.

% Cf. Liv. 34,
%4 Cf. Liv. 34
% Cf. Liv. 34,
% Cf. Liv. 34




de off. 3, 30: [...] communis utilitatis derelictio contra naturam est]).*” As a resultutilitas and
natura are both placed on a common platform, which ingplikat all human communities, and
thereforeutilitas communioni®r publica are related to and stem from nature.

37 Cf. Theo MAYER-MALY: Gemeinwohl und Naturrecht bei Cicero. INEMANEK — HEYDTE — SEIDL-
HOHENVELDERN — VEROSTA (ed.): Volkerrecht und rechtliches Weltbild. Festschriftr fAlfred Verdross
Springer Verlag, 1960. 196 sq.; BEHEIRI op. cit. supra.



