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Edit Kajtar' - Attila Kun?

Right to Strike in a Changing Regulatory Environmert®

1. Introduction

The regulatory environment of Hungarian industredhtions is under reconstruction. The
coming into force of the new Labour Code, the modtfon of the Strike Act as well as the
new Constitution are the key pillars of the lediska change which may and in fact do
shape the power relations of the social partneigh YWis Paper our aim is to analyse how
the right to strike functions in the new environmen

The Hungarian law gives workergasitive rightto organise and participate in strike.
The right to strike is attached to the workers thelves (not only to trade unions). In other
words: as a main rule, every worker has the rigldttike. Recent statistics however show
that workers do not exercise this right of theirgractice. Hungary has never been in the
same league with France, Spain or Greece (justetation three of the most strike prone
countries) in fact statistics described moderateélesactivity (see the chart§However,
figures from the last two years show drastic decliwhile there can be many reasons
behind thenear-absence of strike actions a certain country, we argue that the change in
the Hungarian landscape has been mainly causellebgew regulatory environment and
the limitations this environment has created witihi& system of industrial relations.

2. The legal framework

Before we start to analyse the current nationalesysve need to provide @gefinition of
strike. As early as this stage we encounter wiéhfitst problem. The Hungarian law does
not provide for a precise, exact definition oflgttiln legal literature and scholarship strike
is defined as follows: “Strike is a temporary watkppage of group of workers aiming at
the advancement of their own (or other group ofkes’) economic and social interests.”
It would be essential to draw up a coherent andrdésgal concept of the right to strike in
Hungary.

There are various legal sources under which thd t@strike can be guaranteed and
regulated under national law and practice, suchoastitutional provisions, international
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law by which the country is bound, statutory lawdaregulations, judge-made law,
collective agreements and self-regulation by tradiens. The proportion and distribution
of these sources is an indicator on how strikeeixgived in a given country’s system of
industrial relations. A reference to strike in thenstitution indicates high stattidhe’old’
Constitutionof Hungary (Act XX of 1949 The Constitution of tiiRepublic of Hungary)
contained the following relevant article:

Article 70/C.:

(1) Everyone has the right to establish or joinanigations together with others with the
objective of protecting his economic or social resss.

(2) The right to strike may be exercised within tremework of the law regulating such
right.

(3) A majority of two-thirds of the votes of the Wbers of Parliament present is required
to pass the law on the right to strike.

Let us highlight the core of this article: “The higto strike may be exercised within
the framework of the law regulating such right”. Wen see that the old Constitution
followed a traditional approach: the text is la@pmeference is made to other law sources
which set the limits of the right to strike (see fostance the wording of the French or
Italian constitutions). On the contrary, tmew Hungarian Constitutior{Basic Act of
Hungary) breaks up with this tradition. Thgasic Act of Hungaryvas adopted in April
2011. Its Article XVII., Paragraph 2. contains thght to collective bargaining and the
right to strike. The new Constitution was passethatEaster of 2011. Concerning labour
law provisions, it did not bring about elementamaeges; however, some rights are worded
on a shorter and less detailed way. At the same, tihe right to collective bargaining is a
new element in the Constitution (Article XVII., Raraph 2.). The new Constitution
formulates the right to collective bargaining ahd tight to strike in a special way, so that
it may be interpreted in a way that employers amghleyers organizations — similarly to
workers and workers’ representatives — also haeeitfht to ‘work stoppage’ in order to
defend their interests (Article XVII., Paragraph.2The wording of this Article is more
than unfortunate. Some labour law scholars giveest their serious concern, arguing that
Article XVII., Paragraph 2 might be interpreteddnway that it legitimises lock outdn
our opinion such interpretation would go against tkgal environment of industrial
relations as well as the practice. ‘Work stoppagfethe employer is an oxymoron, the
wording of the article in question is more likebylie an unintentional error, a by-product of
the hasty legislation. Without doubt, the uncleaxttinfringes the principle of legal
certainty.

Moving downwards in the hierarchy, the most impatrteegal source is the Strike
Act. The amendment of the old Labour Code in 1389part of the democratic transition,
has institutionalised the freedom of industriali@ct The same year brought about the
enactment of the Strike Act (Act VII. of 1989 orrige).” The Strike Act is a very laconic,

® The importance of the Constitution is further eagibed by the Strike Act. According to Sec. 3, 8atien 1
the strike is illegal if — among other reasons e &im of the strike contravenes the Basic Act ofigsary.

" “Employees and employers, or their respective mizgdions, have, in accordance the law, the rigimegotiate
and conclude collective agreements and, in casesrdlicts of interest, to take collective actiandefend their
interests, including strike action.”

8 See the detailed analysis of Racz Zoltan. RA&CHAZOA sztrajkjog megitélése az Alaptorvény tilkeéb
Publicationes Universitatis Miskolciensis, Sectimidica et Politicg Tomus XXX/2. 2012, pp. 569-575.

° Cf. Fine, Cory R: Strike law and ADR in Hungary: a rabdor labor movements in Central and Eastern
Europe?(Alternative Dispute Resolution), Labor $tadlournal, June 22, 1999.



vague and - to some extent — out-dated Act, cangisinly of seven brief articles. In
December 2010, following the individual MP (Membef the Parliament) motion,
amendments to the law on the right to strike wei@pged by the Hungarian Parliament, in
just one week® This amendment narrowed down the scope of the tightrike to a great
extent. All in all, the Basic Act lays down the litgof any worker to strike. Act No. VII of
1989 provides for the conditions for exercisingthasic right.

The framework provided by the afore-mentioned &tBlled up with judge-made
law. It must be stated that the examination of thallggor the illegality of a strike may be
requested by those who have a legal interest iresteblishment of legality or illegality.
The petition has to be filed at the Labour Counhpetent in the district according to the
seat (address) of the petitioner. If several Canfrisabour are affected in the establishment
of the legality or the illegality of a strike, isithe Budapest Labour Court which is
competent to judge the petition. The Labour Courids its decision within five days, in a
non-trial procedure, if the need arises, after ingathe parties. An appeal lies against the
decision of the Court (Sec. 5 of the Act on StrikE)e short time is an advantage and a
disadvantage at the same time. On the one hangréseription of a 5 days period is
beneficial as a longer period may cool down thdinghess of the strikers and cause
uncertainties. On the other hand 5 days is panfhiort when it comes to deciding the
amount of minimum service. For instance in casa sfrike in public transportation sector
the judge is forced to decide on the bus schedwidieh is clearly a task beyond his
expertise. The other big challenge is that the guddound by the petition.

As to collective agreements and self-regulation by tracéon, these are possible,
but not significant legal sources of strike lanHangary. The state rather than trade unions
and employers take the lead in the regulation dtistrial conflict resolution. An earlier
survey on collective agreements display the foltaystatistical data: in the private sector
21 % of the collective agreements concluded byammployer contain regulations related to
the exercise of the right to strike. In most nursbeollective agreements in the water and
energy supply sector contain such regulation. Megagse of the right to strike is dealt with
in 31 % of the collective agreements concluded mrearemployers. Sectors with high
percentages include processing industry and ingg#-77%), energy and water supply
(76%), health care and social care (75%). In cehtnee can find no strike related part of
the collective agreements in agriculture, fishindustry or mining. Typical fields of self-
regulation: prior notification, detailed regulatiéor conciliation, strike petrol. Regrettably
the minimum service is rarely regulated in advafacehange is foreseeable in light of the
modification of the Strike Act in relation to prewn of minimum service). Only about 1/5
of the collective agreements regulate this issugendlency is detectable: there is a growing
need to establish a system of in-workplace dispesolution!* Though collective
agreements often merely reiterate the provisionshef Strike Act there are refreshing
exceptions. The strike regulation of the Nucleaan® of Paks (Paksi Atonteni Zrt.)
serves as a positive example. This document forans qf the collective agreement and

12 Background: Workers at the Budapest Transport GmyBKYV) had been on strike for weeks in January
2010. It was argued by employers’ associations ¢ngtloyees had misused the existing strike lawndutiis
action and they demanded a more detailed defingfahe ‘minimum services’. During the BKV strikeetros
and suburban railways did run, but buses and tdichsi0t. As a result, legal proceedings were laedchy
BKV management against the striking employeesfdil#td because there were no clear regulationgesgents

or contracts for the courts to rule on. See latatdtails (minimum services).

" Fodor T., Gabor — Nacsa, Beata — Neumann, La&gg:és tobb munkaltatéra kiterjgdatalya kollektiv
szerddések vsszehasonlitd elemzése. Orszagos Gssargimany Budapest, Kende Ugyvédi Iroda, 2008.
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provides a thorough criteria catalogue of the pidacal steps to be followed, rights and
duties occurring in the event of strike.

3. Procedural requirements

As a main rulebefore calling a strikeseven days must be allowed é@nciliation (waiting
period) According to Section 2 of the Act on Strike, ak&t may be initiated in case:

a) the conciliation procedure (this is the so-achfieoling off period”/ obligatory pre-strike
negotiations) concerning the debated question beked to a result in seven days, or

b) the conciliation procedure has not materialifed a reason not attributable to the
initiator of the strike.

In other words: before calling a strike, seven dayst be allowed for prior conciliation. If
the employer refuses to negotiate during this peostrike call is to be considered lawful.
A strike may be adjudicated as unlawful if it hast leen preceded by conciliation
procedure for the minimum prescribed period of sedays.

In the case of a strike affecting several emplqydgrs employers, if requested, are
obliged to appoint their representative. If the &yer affected in the strike’s demand
cannot be defined, the Government shall appointrdfgesentative participating in the
coordinating procedure within five days. In a rdcease related to strike threats of the
Hungarian Teachers Trade Union the government apgmbthe Human Resources Minister
(Zoltan Balog) as its representative. One of thggést issues in this case was the
determination of minimum service. In the opinion tbé Teachers Trade Union in the
education sector no “minimum service” requiremeraswapplicable. Obviously the
Ministry of Human Resources (the ministry respolesior, amongst others, development
of school education from nursery to university) i question otherwise. The problem
arose when the Labour Court refused the petitionhef minister of Human Resources
claiming that under the Civil Procedure Act he hacentitlement to file in a petition.

Even in the period of the conciliation (‘coolingf gferiod’) there may be held one
strike action, the duration of which, however, nmay exceed two hours (‘warning strike’).
It is a distinguished flaw of the Act on Strike thlere is no set clear deadline for the prior
declaration @dvance noticeof strikes.

The law does not specify a certain quorum or reguiihe strike decisions to be taken
by secret ballot There is one important exception: based on thieeagent concluded in
1994 between the Government and civil servantdetianions strikes must be approved by
a majority of the civil servants concerned. It ddobe noted that though its use is not
compulsory outside the civil service, in practicdormal ballots are often organised by
trade unions to survey the ‘willingness’ of the doypes.

During the time of the strikeghe opposing parties continue further conciliatfor
the settlement of the debated question and argexblio ensure the protection of persons
and of property (Sec. 4, Subsec. 1 of the Act oik&t

4. Who can call and launch a strike?

The question — who has the right to strike — maabswered in many ways. One possible
answer is only a trade union or a coalition of msioln other countries only a trade union
that represents a majority of the workers involired dispute (for example a union that has
been certified as the exclusive bargaining agenmeapect to a specified bargaining unit,
such as a plant, an enterprise, an industry, leés Xhe right to strike. In other countries the
right to strike “belongs to” a non-union body (fexample staff delegates, a workers’



committee), a federation or a confederation of wskA state may also provide workers in
general with the right to strike.

Under Hungarian law the Strike Law does not detdub is entitled to call a strike.
The right to strike is a legal due of the workerander the conditions provided for by the
Act on Strike — for the assurance of their econoamd social interests (Sec. 1, Subsec. 1 of
the Act on Strike). Hungarian law gives workersoaipive right to organise and participate
in strike.!? In consequence, the right to strike in Hungaryaitached to thavorkers
themselves in gener@hot only to trade unions). In other words: Everyrker has the right
to strike. This is not attached to trade union merrsibip. There is one exception: solidarity
strikes must be organised by the trade unions.oRer&ho belong to another trade union
than the union which is the party to the strikeemttled to participate in a strike and so are
those who do not belong to any trade union. Thiélemient of employees to participate in
a strike does not depend on the ability to bempefientially from the outcome of the strike.
The only condition is that the strike has to ainth&t protection or furtherance of workers’
economic and social interests (Sec. 1, SubsectHedict on Strike).

Self-employedvorkers do not have an explicitly regulated righitstrike (legally
speaking, they are not considered to be ‘workers strict, above-mentioned sense). In a
peculiar case strike took form of a massive breathcontract. Most likely bogus
employment was in the backgroundin the civil service, a strike can only be calleda
trade union that is party to the agreement condum#ween the Government and the trade
unions concerned in 1994.

Works councilsare not permitted to call a strike, and if worksiccillors participate
in a strike, their mandate is suspended durin@ttien.

According to Sec. 1, Subsec. 2 of the Act on Striparticipation in a strike is
voluntary, no one can be forced to participate in it ordfvain from it. It is not allowed to
intervene with coercive measures aimed at bringimgnd to the work stoppage in a legal
strike of the workers. In the course of exercisthg right to strike, employers and
employees shall co-operate with one another. Thiseabf the right to strike is forbidden
(Sec. 1, Subsec. 3 of the Act on Strike).

A decision of the Supreme Court (BH 2002.160.) eseld the right of the employer
to call on non-striking workers to perforavertimein order to reduce the damages caused
by the strike. Thus, this managerial measure dagsquoalify as an unlawful coercive
measure.

5. Type of conflicts that would eventually lead to adgal strike

There are many ways to limit the ambit of conflidtat would eventually lead to a legal
strike. One obvious of these ways is relative csohiie peace obligation (the latter is
prohibiting strikes on any cause, during the ‘lilf a collective agreement, when the
parties have agreed upon a no-strike clause). alemay prohibit strikes arising out of
rights disputes or strikes aiming at bringing abouenforcing of a collective agreement
(for instance, the legal validity of such agreenmeS8trikes arising out of disputes relating
to issues that are not fit to be regulated by ctile bargaining (management prerogatives)
or arising out of inter-union disputes oftentimedl butside the ambit of lawful strikes.
Purely political strikes (i.e. strikes that areledlto make pressure on the government) are

12 |ndividual work stoppage can never be categoriestrike. LB. Mfv.1.10.998/1995.
13 Berki, Erzsébet: A sztrajkok hazai gyakorlata. Mittatnak a szamok?MJK, 2008/2, pp. 117-128, 122.
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declared unlawful under international regulatiohast but not least there are severe
restrictions on strikes that announce certain corsct® the public.

In relation to thepeace dutyseveral questions arise: Is it a mandatory dutgaor it
be set aside by the parties concerned? Who cam cights which arise from it? Who is
bound to such duty? What does the “peace duty’yfhVhen does it begin and when does
it end? What exactly is required to fulfil the “meaduty”? The strikes to modify an
agreement that is already in effeare considered unlawful. According to Sec. 3,
Subsection 1. of the Act on Strike the strike isawful if — among other reasons — it is
held to have the agreement fixed in the collecigeeement changed in the period when
the collective agreement is in force. This is acffieso-called ex lege, mandatory “peace
obligation”.

Strikes motivated by legal conflicts (rights digm)are unlawful as well. According
to Sec. 3, Subsection 1. of the Act on Strike th&esis unlawful if — among other reasons
— it is held against a measure or negligence okthployer, the decision on the change of
which belongs to the competence of the court. heotvords, a strike may be adjudicated
as unlawful if it constitutes a legal, and not ateiest dispute, which consequently should
be decided by the courts.

Political strikesalso do not enjoy protectioin Hungary the right to strike is only
assured for the protection of workers’ economic sodal interests (Sec. 1., Subsec. 1. of
the Act on Strike). Thus, political motivations fstrikes are not adequate, however, not
explicitly excluded by the Act. The Hungarian preetregarding political strikes is close to
the ILO’s view, though it should be underlined tdatisions that would unify the practice
are missing. The Strike Act itself fails to specvi§no can be the target of a strike thus
leaves space to political strikes in the broad esesfsthe word (i.e. strikes that are of
political nature but also have socio-economic sideflecision of the Labour Court of the
Capital opened a new phase in the history of palitstrikes as it declared: it was not
possible to strike demanding pension reform.

6. Lawful and unlawful modalities of industrial action

Industrial action may take several forms the ewsdnaof which oftentimes proves to be
difficult. It is a legal due of the trade unions to initiatesyampathy / solidarity strike.
Solidarity strike is the only form of strike in Hgary, which can only be organized by trade
unions (not generally by the workers, with or withtrade unions). In other words: the law
in principle does not restrict the right to strike trade unions, with the exception of
solidarity strike. In practice, however, unorgadisemployees usually do not organise
strikes. In the case of a sympathy strike, primrdmation may be dispensed with (Sec. 1.,
Subsec. 4. of the Act on Strike).

In the period of the coordination (prior ‘coolindf period’) there may be held one
strike action, the duration of which, however, nmay exceed two hourswarning strike).

Peculiar forms of strike such as surprise strikee@uto be the trademark of the
Railway Workers' Free Trade Union), moving strika {arious space and/or time),
overtime ban (doctors refusing to work overtimepsaic strike (one nurse per hospital
department stop working, while the others coverhisrshift) do appear on the landscape.
In this regard the legal consequences appliedparaal strike organised by the Union of
Mail Deliverers (Kézbesik Szakszervezete) on the 22-23th of December 2@0%arthy
of our attention. In this case the strikers did stop working, they solely denied to perform
the new tasks the employees were assigned to dih (@8 selling scratch cards and
insurance). In practice the reason for the strilas that the employer broadened the scope
of activities without prior modification of theiroatracts. The Budapest Labour Court
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deemed the partial strike unlawful. 120 postmemwireszl written warning and the contract
of 29 employees (the leaders of the partial strigef terminated without notice
(49MPKFV.631.227/2010/2). The end result of thiskst however was positive: the
employment relationship of those fired was re-dgthbd and the Hungarian Postal Service
provided financial compensation.

Other special formsf work stoppages (e.g.: go slows, sit-ins, warktile, rotating
strikes, occupation of the enterprise’s premisés;kades, picketing) are not regulated -
thus, also not per se excluded — by Hungarian THvese forms of industrial action were
traditionally not widely used in practice. Howevigre scenery has changed after the
modification of the Strike Act. We have to emphasdiat the restrictions on the right to
strike intensify the use of other tools and atgame time it will make the evaluation of the
legal nature and consequences of these tools ad®it To mention two examples: in
December 2011 a group of Hungarian journalists veenhunger strike to protest against
alleged manipulation and termination of employmesiationship in the state media. A
recent example from the Christmas of 2012: busedsiof Tukebusz worked to rule. As the
Labour Court ruled the industrial action to be wifld, the employment relationships of the
organising trade union leaders were terminated.

7. Industries or sectors in which the right to strikeis denied or restricted

In certain sectors and industries strikes are deme restricted. The prohibition or
restriction may apply to the civil service, sectamcerning public utilities in general,
enterprises or industries that are of crucial ingomee for the country’s economy or the
defence or the essential servi¢8ec. 3, Subsec. 2 of the Act on Strikégre is no legal
possibility for strike in organs of the judiciargt the Hungarian Armed Forces, armed
bodies, and law enforcement agencies, and at vilenational security services. According
to the Hungarian Constitutional Court the prohdntiof strikes in judicial institutions is
constitutional, as a strike by their members padiptendangers — and in serious cases
hinders — third parties’ exercising of their basghts. The overall prohibition of strikes is
justified because these organizations can onlyiefftly carry out their functions with a
full workforce (88/B/1999. AB hat.).

There is no legal possibility for strike, if it wioudirectly and seriously endanger
human life, health, corporal integrity or the eoviment, or would impede the prevention
of the effects of natural disasters (Sec. 3, Sutisetthe Act on Strike).

At organs of state / public administration the tigh strike is limited: in this sphere,
the right to strike may be exercised according he special regulations fixed in the
agreement between the Government and the tradensumioncerned. As for the latter
(public services), the agreement regulating thbetrig strike in the public sector has been
concluded in 1994. The agreement restricts thd tmistrike of the civil servants in many
respects. For example, only those trade unions callya strike who participated in the
conclusion of the given agreement. Furthermorefride union may call a strike only if it
is supported by a certain portion of the civil sems according to a ballot. The solidarity
strike is also restricted. According to some Huragalabour lawyers, this agreement on the
right to strike in the civil service is unconstitutal. Indeed, the Constitution ordered that
the right to strike must be regulated by an Act,this agreement is on a much lower level
of normative force.



8. Strikes affecting services essential to the commui

In the case of employers who perform activitiesfuuidamental public concern - thus
especially in the field of public transport on gabtbads and telecommunication, as well as
at the organs providing the supply of electricitsater, gas and other energy — it is possible
to exercise the right to strike only in a way thall not impede the performance of the
services at a minimum level of sufficiency. (SecSdbsec. 2 of the Act on Strike). As we
see there is no clear definition and specific lsevafl essential service are not specified
either.

The extent and the conditions of such a strike b&gubject tdegal regulation(by
an Act). Currently two such acts exist. In Act Xdfl2012 on public transport, effective of
July 1st 2012, the government determined the mangahinimum services at 66% of
regular services for local and suburban mass tmahsnd 50% for countrywide and
regional public transport. Regarding minimum postvices Act CLIX of 2012 contains
regulations. In absence of such a relevant Actetttent and the conditions of such a strike
must be agreed upon during the pre-strike negotigti

Onemajor changebrought by the modified act is that striking aghian employer
carrying out an activity serving the basic interefstitizens is unlawful, unless the parties
agree on the minimum service level and its condgio advance, or, if there is no such
agreement, the level should be defined by the dmew Sec. 4, Subsec. 2 of the Act on
Strike). The Labour Court brings its decision witfive days, not in a trial procedure, if the
need arises, after hearing the parties. This régulaserves as an incentive for the
employers to hinder the conclusion of such agreémiccording to most of the trade
unions in Hungary, this new rule is an obviousingement of the right to strike. In our
opinion this is the main reason why the numbertokes significantly decreased after the
modified Strike Act came into forcé.

On many occasions the judges of the Budapest Labourt emphasised that without
a precise and detailed petition they cannot jutigenterits of a case.The petition has to
contain all the facts and evidences. It is necgssaattach the strike call and to establish
when, where (i.e. in which sector) and for whasoeawas the strike called. As the court is
only entitled to establish the level of minimum\see if the parties fail to come to an
agreement it is also necessary to point out whérey how did the parties negotiate and
with what result. Without these documents (mempor the court can and will not judge
on the merits of the case. The petition has todrg gxact in term of the level of minimum
service as well. It is not sufficient to ask thaidao set the level of minimum service, the
parties have to accurately specify the level ofdberice to be provided during strike (i.e.
exact percentage, conditions). At first sight,a@ems that the parties to the conflict are in
the best position to determine the amount of mimmsaervice to be provided (in form of a
petition). But are they really the best candidatas?he heat of the conflict their sight
might be clouded, positions tend to become rigid @re offers irrational. We believe the

* At a press conference held by union leaders ig 20lL1, L&szI6 Kiss, President of the Hungarianifmg
Drivers’ Union said that nine strike initiativeschédeen launched in the first half of 2011 after #meended
legislation was introduced. All were referred te thabour Court for a ruling on the nature of ‘minim services’
and none were able to proceed. HU1202051l, EIRenlin
http://www.eurofound.europa.eu/eiro/2012/02/arse1202051i.htm (Last Visited: 11.12.2012.)

15 Ashéth, Balazs: A még elégséges szolgaltatas kédnd meghatarozasara irdnyulé nem peres eljgogs. J
Forum Publikacidk, Nov. 2011.



amount of minimum service should be determined dvaace (with the intensive
participation of the social partners, experts aadleholders).

9. Other limits to a lawful strike

In addition to the afore-mentioned limits under iganan law, workers willing to strike are
confronted with other obstacles as well. The gdnemdes of (labour) law such as
proportionality, “ultima ratio” principle, abuse oifghts, fairness, reasonableness etc. have
to be applied, though their use in practice is gubus. Strikes are subject to limitations on
the basis of the need of protecting the common ghhasl an intriguing question if the aims
of a strike and/or the underlying demands are ttaken into account when determining
the lawfulness of a strike. According to Sec. 3psae. 1 of the modified Act on Strike the
strike is unlawful, amongst others, if it violati®® duty to cooperate or abuses the right to
strike. It is a general requisite that the strikarot use violence.

Theultima ratio principleis connected to gradualism. In the past a ceftainedule”
used to be followed. Most of the strikes were ptdeceby warning strikes, or in case of
strikes concerning more firms, by demonstratiomdlection of signatures and warning
strikes. As for the recent statistics: gradualisadefl away. Strike threats and warning
strikes are rarely followed by strikes. The Hungarstrike law and practice (unlike the
German one) does not refer explicitly to thificiple of proportionality. However it can
be derived from the general principle of “propeeise of law”.

During the time of the strike the opposing partieatinue further conciliation for the
settlement of the debated question and are obtge&ssure the protection of persons and
of property (Sec. 4, Subsec. 1 of the Act on S}rikethe course of exercising the right to
strike, employers and employees shall co-operatle @ne another. All in all, employers
and employees do have to co-operate in exercibeigight to strike.

10. Consequences of lawful strikes

Lawful strikes have different legal consequenceth wegard to the individual contracts of
employment of persons participating in the strikel avith regards to others (persons
employed in an undertaking that may be inside d¢sida the scope of the strike). Perhaps
the most interesting aspect is the impact lawfikeas have on the pay claims of workers in
case their employers have to interrupt the busitesporarily due to the striké.

In line with the suspension theory the employmetfdtionships of the strikers are not
terminated, however there are negative consequenesgecially in terms ofvages The
initiation of a strike and/or the participationanawful strike do not qualify as violation of
the duties originating from employment, they may serve as a basis for discriminatory
measures against the worker. The rights resultiogy femployment are a legal due of the
worker participating in a lawful strike, howeven remuneration or other benefits after the
work performed are due to the worker for the wagkitours lost because of strike - failing
agreement to the contrary. It is the legal rulessoaqial security that regulate the social
security rights and obligations resulting from eayphent, with the provision that the
period of the lawful strike is to be counted asrge# service (Sec. 6 of the Act on Strike).

181t is highly debated how Section 146 of the LabGade should be applied in such cases: In the efethie
employer’s inability to provide employment as cated during the scheduled working time (downtintieg,
employee shall be entitled to his base wage, uftlésslue to unavoidable external reasons.

9



According to Sec. 1, Subsec. 2 of the Act on Stregticipation in a strike is voluntary, no
one can be forced to participate in it or to refriom it. Participation or non-participation
in a strike may not serve as a basis for discritoilyameasures against the worker.

11.  Support for strikers

In the long run the right to strike may only furmetiwell if strikers receive support from
trade unions (e.g. strike funds and pay allocattonsorkers on strike) on the one hand and
are not cut off from payments provided by the statesocial security funds (e.g.
unemployment benefits) on the other.

Strike fundsare not regulated by Hungarian strike law, bypriactice they are widely used
by trade unions (strike funds are basically finahfrem the trade union membership fees,
so they are typically heavily limited financial soes in practice, hindering the factual
potential of trade unions to organize effectiveagdasting strikes).

It is the legal rules orsocial securitythat regulate the social security rights and
obligations resulting from employment, with the yision that the period of the lawful
strike is to be counted as years of service (Setilee Act on Strike). In the social security
system there is no specialized benefit for the erkvhile on strike, however, in principle,
general social security rights prevail during lalgtrikes, since the rights resulting from
employment (such as social security rights) aregalldue of the worker participating in a
lawful strike (Sec. 6 of the Act on Strike).

12.  Unlawful strikes, liability

As the consequences of an unlawful strike are severof utmost importance that the
question of legality is decided by the most apgeiprforum. From the practice of other
states several possible models are visible. Thaitggf a strike can be determined by the
government, an independent authority (the judiciargeneral, a specialized Labour Court
or an ad-hoc industrial relations body, etc.). lmngary theLabour Courtdecides on the
legality of a strike.

As to the effects of declaration of illegality/unfulness of a strike on the individual
contract of employment: calling on and participgtin anunlawful strikeis a breach of the
employment contract for which the employer may gphle sanctions (e.g. disciplinary
measures, liability for damages, termination of ¢én@loyment relationship). In principle,
the organisers, especially the trade union(s) mayidble for damages caused by the
unlawful strike (on the basis of general civil lawes).

The lack of clear and detailed regulation in relatio liability is one of the greatest
flaws of the Hungarian system. If we apply the gaheules of the new Labour Code the
consequences can be rather severe: According tm8dd9 employees shall be subject to
liability for damages caused by any breach of tlwiligations from the employment
relationship stemming from their failure to actitamight normally be expected in the given
circumstances. The amount of compensation may xadeel four months’ absentee pay.
Compensation for damage caused intentionally authin grave negligence shall cover the
full extent (1) of losses. (In contrast the genetdés of the old Labour Code specified that
in the event of causing damage by negligence theuabof the employee’s liability shall
not exceed fifty per cent of the employee's averagges for one month and the collective
agreement or the employment contract had the pbistb raise this amount to one and a
half months’ or six months’ salary.) .
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In theory the trade union can be held liable urait law rules but in practice it is
not typically the case. Strike patrol could be a&gdole solution to keep strikes lawful,
however the current act does not contain rulebigregard.

The liability of the employer for damages causedcehployees is regulated by Sec.
348 Subsec. 1 of the Civil Code. If an employeeseaudamage to a third person in
connection with his employment, unless otherwiss/ioled by law, the employer shall bear
liability towards the injured person. Later the éoyer may claim the sum back in line
with labour law provisions. The employer is liabdeen if the damage is caused by
unlawful activity of the employee, for example umfal strike.

As to the penal effects of declaration of illegdlinlawfulness of a strike on the
leaders, the current practice pose the burderability for damages caused by strike to a
great extent on the employer but it hardly paysraitbn to consumer protection. The Strike
Act imposes no obligation on the (public) serviceviders to inform service users in the
event of a strike’

13. ADR

The Labour Code) applies amflexible categorisationin terms of law/interest,
individual/collective disputes. This rigidity is kmown or little known in other countries.
The Labour Code provides for mediation and othem&oof ADR in the event of an interest
dispute but not in the case of a rights disputecofding to theNew Labour Cod¥ the
parties (the employer and the trade unions or wetk®uncils) may set up ad hoc or — by
way of collective agreements or workplace agreement permanent conciliation
committees (organized in line with the techniquépairity’). As a consequence, the New
Labour Code will certainly put more emphasis on ithea that collective labour disputes
shall primarily be solved by the parties themselteBesides ad hoc or permanent
‘conciliation committees’, the New Labour Code wdlso maintain the possibility of
conciliation, mediation and arbitration, and wills@ make a differentiation between
mandatory and voluntary arbitration (but the lattes — and in our opinion will have -
little significance in Hungary).

In 1996, based on the decision of the nationahttife body, the Erdekegyeziet
Tanéacs (Interest Reconciliation Council, ET) the nidaiigyi Kdzvetidi és Dondbirdi
Szolgélat (Labour Mediation and Arbitration SeryiddKDSZ) was set up in order to
facilitate peaceful resolution of industrial disgsitbetween employers’ and employees’
representatives by providing third party arbitratemd mediation. The MKDSZ, however,
has been barred to provide third party participatio individual legal disputes and in
collective disputes over statutory rights, namalyeigal disputes. According to its Rules of
Procedure the mission of the organisation is tostsdfective and quick settlement of
interest disputes in the workplace, to promoteaqueace at sectoral and workplace levels,
and to improve the culture of industrial relationshould be noted that parties involved in
a dispute are not obliged to choose a mediatorlwtrator from the register of MKDSZ. In

17Cf. OBH 2533/2008. (All strike related relevant infdioa is public information).

'8 Sections 291-293.

19 Cf. Kun, Attila: Research Study on the EnforcemefhtFundamental Workers' Rights, MIliEU Ltd. -
European Parliament, Brussels, 2012. (Country Repdungary pp. 141-168.), European Parliament,
Directorate General For Internal Policies PolicypBement A: Economic And Scientific Policy, Europea
Union, 2012.
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practice, however, if the parties ask for a neygeaty’'s service, they mostly choose among
the mediator and arbitrators of the MKD&Z.

Notwithstanding, until now, the number of caseemefd to the MKDSZ has been
fairly low. Also, in practice, regrettably parties mostlyaakdvantage of MKDSZ when
“direct connections almost completely vanish, comimation ceases, and trust reaches the
lowest possible leveP* The first and most importanéasoncould be labelled as “culture
of mistrust”. Employers are not interested in mgkan dispute public and disagreement
between different unions can also make it diffitalresolve conflicts. The enterprises fear
from loosing prestige and the Hungarian cultur@egotiation and communication as well
as the asymmetric power relations between the wades and the employer are also to be
blamed. The parties often have prejudices aboutADB expert and in practice it also
happens that they ask for mediation or arbitratithout a genuine will to settle the
dispute (see the case between the Free Trade WhiBailway Workers and Hungarian
Railway Company). Obviously mediation does not wibtke true will to settle the dispute
IS missing, or if one of the parties enters medratinder false pretences (for instance to
gain time or money). On the other hand when itdsepted, the mediation offered by
MKDSZ is successful. In 93% of the cases the pargach an agreement. The presence of
the mediator eases the tension, gets the dialogteebn the parties started, keeps the
negotiation within borders and encourages the gmtbd suspend the use of coercive tools.
Mediation usually lasts for three—four weeks inrage. Given the small number of
requests for mediation and arbitration in colleetdisputes, in recent years the MKDSZ
has shifted its activity towards pre-emptive maediat counselling and organising
awareness-raising events in the area of manadingitaonflicts??

About half of all collective agreements negotiatedhe country contain regulations
on internal conflict settlement and 28 per cenaldgth some sort of conflict-management
committee. Also, the majority of multi-employer lemtive agreements include some
mechanism to solve collective disputes at the wadepleveF?

14. Legal protection of conflicting interests

Legal protection of conflicting interests is undtedly one of the biggest issues of strike
law. How are (potentially) conflicting interests ather parties legally protected? Is there a
legal protection of property? Is there a legal gcton of the freedom of profession; in
particular can non strikers demand that their rightvork be respected and protected? -
these questions needs to be answered.

According to Sec. 1, Subsec. 2 of the Act on Striparticipation in a strike is
voluntary, no one can be forced to participate in it ordfvain from it. It is not allowed to
intervene with coercive measures aimed at bringimgnd to the work stoppage in a legal
strike of the workers. In the course of exercisthg right to strike, employers and
employees shall co-operate with one another. Thiseabf the right to strike is forbidden
(Sec. 1, Subsec. 3 of the Act on Strike).

20 http://www.tpk.org.hu/engine.aspx?page=tpk_mkdssgzarvezetrol (Last Visited : 10.12. 2012.)

2L Gulyas, Kalman: Kozvetités a munka vilagaban. Hiirsi, Matyds — Abraham, Zita (szerlereskedni
rossz!Minerva, Budapest, 2005, pp. 104-117.

2 Culo Margaleté, Anica —Kaijtar, Edit: Mediation in Family and LalroLaw Conflicts. In: Drindczi, Timea et
alia (eds):Contemporary legal challenges: EU — Hungary — Ci@maPécs-Osijek, [Univ. J. J. Strossmayer
Faculty of Law] [Univ. of Pécs Faculty of Law], 201pp. 551-572.

% Cf. Fodor T., Gabor — Nacsa, Beata — Neumann, L42QIG8.
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Strikebreakingis not regulated in more details in the Act oniketr However, the
Labour Code contains one important measure: lbibidden to hire out employees by
TWAs (temporary work agencies) at any place of mess of the user enterprise where
there is a strike in progress from the time whesgirike negotiations are initiated until the
strike is called-off* The temporary work agency breaking this rule faaeine up to
60.000 HUF (Government Decree 218/1999. (XII. &g. 96. Subsec. 1 point d, Sec.96/A
Subsec.1 point c).

The collision of the right to strike with other flamental rightgsuch as, for instance
the right to life, education or property) is onetbé fundamental issues that need to be
regulatec?® The clash of the right to strike and the righptoperty was a crucial point in a
strike of 2008 The Free Trade Union of Railway Warek (Vasuti Dolgozok Szabad
Szakszervezete, VDSZSZ) launched a nationwideestaid demanded among others a
bonus of HUF 250,000 to be paid to all railway werk following the privatization of
MAV Cargo — the freight transport arm of the HurgarRailway Company. The Court
ruled that demand for a bonus after the privatsativas lawful. In another case the
Budapest Labour Court pointed out that the righsttike cannot go as far as to infringe
other constitutional rightsuch as for instance the right to property, sith@eemployees
have no right to decide on the use of the emplsyiacome (49.Mpkfv. 631.227/2010/2).

15.  Strikes in practice, economic relevance of industal actions

In Hungary, major strikes typically take placethe public secto(mostly public utility
sector— that is, in health and social care, raiydgcal public transport and airports.
Virtually no industrial actions are reported inyatie manufacturing and service companies.
The major reasons for strikes are as follows: pagudes and conflicts related to collective
bargaining, staff reduction, outsourcing and pisation. However, the largest strikes are
usually related to governmental reforms (e.g.kefriagainst the planed reform programmes
in the health insurance system and planned measuoésse public schools, rural hospitals
and underutilised railway services in former yea@gneral strikesare not frequent in
Hungary’s industrial relations practice.

The economic relevance of strikes can be seereimilror of numbers related to the
number of strikes, average duration of strikes, Imemof working days lost due to strikes
and the estimated damage brought about by strikiéls (egard to the “opponent”, but with
regards also to third parties like customers, saepgl private consumer§)Here we have
to underline a shocking difference between thassited before and after the modification
of the Strike Act.

4 In the wording of the new Labour Code: The assigminof workers is not allowed with a view to repifar
workers on strike (Section 216).

% Cf. Sztrajkjogi projekt, AJOB-Fiizetek, 2010/4, OrsaAdgsi Biztos Hivatala.

% The statistical data is provided by Erzsébet Bgti8ztrajkok az ezredforduld utan” speech delideat a
conference organised by the Institute for Legabi&s of the Hungarian Academy of Sciences on thksgmt
and future of Hungarian strike law. Budapest, 2#tApril 2011).
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The number of working days lost through industrialaction / year / 1,000 employees:
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Forms of industrial action (2000-2010)
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2000 3 4 3 12 3 2 2 4 33 4.7
2001 3 3 1 10 9 2 2 3 33 4.7
2002 3 5 0 11 3 2 0 3 27 3.9
2003 6 0 0 16 4 0 6 10 42 6.0
2004 4 7 0 10 3 1 5 3 33 4.7
2005 7 7 0 9 0 2 0 3 28 4.0
2006 9 3 0 12 1 2 4 5 36 5.2
2007 7 9 0 28 4 0 1 11 60 8.6
2008 2 6 3 19 1 0 2 5 38 55
2009 3 9 0 20 5 0 4 11 52 7.5
2010 2 7 1 15 2 1 1 3 32 4.6
total 138 11 11 23 65 21 46 70 695 100
1 3
% 199 | 16.0 1.6 | 335 9.4 3.0 6.6 10.1 | 100.0
avg. 6 5 1 11 3 1 2 3 31

In contrast,after the modification of the Strike Attte numbers are extremely low. It is
worth taking a careful look at the following figsteln 2010 (after the modification of the
Strike Act): only one warning strike took place.€eTktrike was declared unlawféf.In
2011 statistical figures show one warning strikee (pilots of the Hungarian Airlines
(Malév))*® and one strike (bus drivers of International bompany OrangeWays). The
later action was declared unlawful due to the nemliance with the minimum service
requirement$? Finally, last year (2012) only one warning strie®k place’*® The Steeler
Union Association of steel company Dunaferr helplag strike. Their warning strike was
not followed by main strike. It is noteworthy thatthough the strike threats of the
Hungarian Teachers Trade Union (see earlier) werthe agenda for months no industrial
action took place.

16. Final remarks

With the modification of the Strike Act severe ltation were built into the system of
industrial action. Strikes have traditionally sehas an ultima ratio tool to channel pressure.
It seems that the new regulatory environment kebpspressure relief valves blocked.
Unless this tendency is reversed and/or accompdnyiedore effective social dialogue the
tension between the parties (and consequently nvgbciety) will inevitably build up. As
for now the landscape of industrial actions hasagkd. While the number of strikes has

27 16th of December 2010, Godall
2 23rd of March 2011.

29 13st of December 2011.

302nd of April 2012.
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drastically declined, other forms of industrialiant(hunger strike, work-to-rule) are likely
to gain importance in the future.
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